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PREFACE. 



Every practitioner knows the aid afforded on a trial by the little brief 
of a few selected authorities lie may have made in preparation for get- 
ting in his own evidence and keeping out that of his adversary. 

A number of such briefs that have stood the test of experience I 
have here consolidated into one systematic whole, which I have enlarged 
so as to include all the topics most commonly contested, and have con- 
densed by pruning away whatever was peculiar to a particular action, or 
not likely to be both useful and safe in general practice. 

It is a familiar elementary principle that the rules of evidence are 
the same in Civil and Criminal cases, so far as concerns the mode of 
proof. It is when we come to the effect of evidence that the distinction 
appears. This work, Iherefore, is adapted to use both in civil and crimi- 
nal cases. Those questions of evidence which are peculiar to criminal 
cases, such as the Testimony of the Accused and of Accomplices, Con- 
fessions, Consciousness of Guilt, and the like, I have treated in the 
Criminal Trial Brief ; and none of that matter is repeated here, but only 
referred to in its appropriate place. So the rules which are peculiar to 
Civil Jury trials, such as the Pleadings Considered as Evidence, etc., are 
rarely repeated here. 

I assume that the reader is familiar with the general principles of the 
Law of Evidence, and with the appropriate sphere of rules applicable to 
but a single class of cases; and that when he takes up this volume he is 
concerned with the rules either of admission or exclusion, which aid him 
in dealing with a particular fact or class ol facts not peculiar to a particu- 
lar action. In support of such rules, civil and criminal cases are alike 
instructive authority, and both are accordingly cited. 

A word of explanation of the arrangement of the work and its rela- 
tion to the two other Brief books may facilitate its use. 

For convenience of ready reference the order of subjects is strictly 
alphabetical. It is an Alphabet of Evidence. But to find what he wishes 
the reader should not search tor the general rules of evidence, such as 
Documentary Evidence, Hearsay, etc., but should as.k himself what is the 
object of his proof ; what fact does he wish to get in or keep out. For m- 
stance, if he wishes to know whether Hearsay and Opinion are competent 
for the purpose of proving the age or the health of a person, he should 
look not for Opinion or Hearsay, but for Age or Health. The arrange- 
ment is that of an Index of the Evidentiary Facts common to various 
classes of litigation. . 

In the preparation of the work, and settling on the terms in which 
I should state the rules I set forth, I have used the aid of an analytic or 
logical method, and considered the facts in groups according to their 
nature, such as facts of Consciousness, facts of ordinary Physical Obser- 
vation, Scientific facts, etc., but for convenience of reference the results 
are arranged in this indexical order. A few deviations allowed from this 
arrangement, for obvious reasons, are indicated by cross references. 

Several distinct advantages are to be found in the systematic pre- 
paration for trial, which is here illustrated. 1. The practitioner, by 
surveying the several modes of proof, is enabled to select his evidence 
more judiciously. 3. Having refreshed his memory on the preceden ts, he 
stands with much more confidence on his position, and speaks with more 
persuasiveness, even if, as is usually the case, he refrains from citing 
authorities ; and 3, if the exigency of the argument calls for authority, 
he has it at hand. AUSTIN ABBOTT. 

71 Broadway, New York, May, 1889. 
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The Modes of Proving Facts. 



ABANDONMENT.— [As to abandonment of property, see 
cases collected in 40 Am. Dec, 464.] 

§ 1. Direct Tostimonj-. § 2. Declarations and Condition. 

§ 1. Direct Testimony. — A. witness may testify that a 
contract was abandoned, leaving details to be called out on 
cross-examination. 

Wallis V. Randall, 81 N. Y., 164, aff 'g- 16 Hun, 32; s. p., 
10 Wall. {U.S.), 367, 383. 

§ 2. Declarations and Condition. — The declarations of 
a wife made immediately before her flight, manifesting her 
feelings, such as satisfaction,^ or distress,^ or made immedi- 
ately afterward to the persons with whom she took refuge,^ 
or to a third person," are admissible as part of the res gestcB^ 
on the question of abandonment. 

So is evidence of her physical condition. 

The same principle applies to aU persons. 

^ Jacobs V. Whitcomb, 64 Mass. (10 Cush,.), 255. (0pm. 
by BiGELOW, C. J., in assumpsit ag-ainst a husband 
for alleged necessaries.) 

^ McGowen v. McGowen, 52 Tex., 657 (divorce for abandon- 
ment). 

^ Oattison v. Cattison, 22 Pa. St., 275 (divorce for deser- 
tion). S. P., McGowen v. McGowen, 52 Tex., 657. 

* Hoare v. Allen, 3 Esp.. 276 (Ld. Kenyon. Grim. Con. 
declarations as to cause of leaving). 

ePaik V. Hopkins, 2 Bailey {S. C), 408. 
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Conversation between the husband and wife in his house, 
three days after she first left him, admissible as part 
of the res gestae. Remsen v. Hay {N. Y. Com. PI., 
Gen. T.), 14 N. Y. Weekly Dig., 443. 

See also absence, desertion, separation and intent. 
ABBREVIATIONS.— [See also Ambiguities.] 

§ 3. Judicial notice. § 6. Pleading. 

4. General usage. 7. Question to witness. 

5. Usage of writer. 

§ 3. Judicial notice. — The court may,^ but is not bound 
to,^ take judicial notice of the meaning, according to gen- 
eral usage, of abbreviations in common use. 

1 Brown v. Piper, 91 U. S., 37, 42 {dictum that it will 
notice the customary abbreviations of Christian 
names). 

United States Express Co. v. Keefer, 59 Ind., 263 
(letters " C. O. D."). Approved in Wasson v. First 
Nat. Bank, 107 Ind., 306; s. c, 8 Northeast. Rep., 97. 

Compare Collender v. Dinsmore, 55 N. I^., 200, 205; s. c, 
14 Am. R., 124, where it was intimated that evidence 
as to " C. O. D." would be necessary; but undoubt- 
edly all courts would now take notice of that term. 

Jordan Ditching, etc., Asso. v. Wag-oner, 33 Ind., 50. 

Frazer v. State, 106 Ind., 471; s. c, 7 Northeast. Rep., 
203 (S. E. iof N. W. i sec. 16, T. 21, etc., etc.). Ap- 
proved in Wasson v. First Nat. Bk. (_above cited). 

2 On the danger of relying on the coui't taking notice in a 
doubtful case beyond the knowledge of the judge, 
though the power exist, see note in 2 Abb. N. C 230. 
So in Hulbert v. Carver, 37 Barb. (N. Y.), 62, Ingraham. 
J., said, " We can easily guess what was intended by 
the letters ' Ills, cy.,' but that is not the mode which 
the law adopts to ascertain the meaning of do>ibtful 
-terms. It was the duty of the party relying on tliese 
terms, as affecting the contract of deposit, to show 
by parol what was intended." 

'§ 4. Evidence of general usage. — Abbreviations may be 
explained by oral evidence of usage. 

Abb. Tr. Ev., 132, etc., 304. etc., 565. 

U.S. V. Hardyman, 13 Pet. (U. S.), 176;s. c, 10 Law. 
ed., 113 (meaning of letter M. in Treasury note •' bear- 
ing interest at M. per centum"). 

Barton v. Anderson, 104 Ind., 578; s. c, 2 Western 
Rep., 679 (abbi-eviations in a written description in a 
tax deed). 
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Jaqua v. Withain, etc., Co., 106 Ind., bib; s. c.,4 West- 
ern Bep., 715. (That in the trade of dressed lumbei-, 
"brae." means " brackets," that " X " means " by," 
that ' ' mem . ' ' stands f oi' " member, ' ' that ' ' ply ' ' signi- 
fies " thickness," that " brackets " are always quoted 
and sold as single brackets, and not by the quantity, 
unless so designated.) 

The settled rule is that " where characters, marks or 
technical terms are used in a particular business, unin- 
telligible to persons unacquainted with such business, 
and occur in a written instrument, their meaning may 
be explained by parol evidence, if the explanation is 
consistent with the terms of the contract" Allen, 
J., in Collender v. Dinsmore, 55 N. Y.. 200, 21G; S. 
c, 14 Am. Rep., 224 [citing Dana v. Fiedler, 12 N. 
Y., 40, the leading case]. 

The principle extends to extended forms of expression 
as well as to single words or characters. Dana v. 
Fiedler, 12 N. Y., 40. 

§ 5. Usage peculiar to the writer. — A usage peculiar 
"to the parties may be proved for this purpose ;^ but in case 
of a transaction inter parties (as distinguished from a will," 
etc. ), the usage of the writer alone is not competent in his 
favor, without evidence that the other party or person 
addressed was aware of the usage, or understood the term 
in the same sense. 

1 See for instance Barry v. Coorabe, 1 Pet. ( U. -S.),640; s.c, 

7 Lmv. ed., 295 (the words "your half E. B. -svhnrf 
and premises," in a memorandum of a sale of land). 

2 Abb. Tr. Ex., 132, 133. 

§ 6. Pleading.— The meaning of an abbreviation or 
other character, in a contract on which the action is 
directly founded, must be alleged in pleading, in order to 
let in oral evidence of its meaning. 

United States v. Hardyman, 13 Pet. {U. S.), 17G, 179 

(criminal case). 
American Expr. Co. v. Lesem, 39 111., 312, 333 (civil 

case) . 

§ 7. Question to witness. — A witness of experience in 

the trade may be asked what is the meaning in that trade 

of technical phrases and abbreviations used in a document 

in evidence relating to a transaction in that trade. 

* Storey v. Salomon, 6 Dahj (N. F.), 531, 540. (,'• Settled at 
the market, 72|," indorsed on stock straddle. The 
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judgment was confirmed without questioning this 
point, in 71 N. Y., 420.) 

ABILITY.— [See also Capacity, Feelings, Health and dis- 
ease. Intoxication, etc. As to Financial ability see 
Insolvency.] 

§ 8. Direct testimony. § 10. "Witness's ability. 

9. Experiment. 

§ 8. Direct testimony. — A witness who has had con- 
tinuous opportunity of observation, may, although not an 
expert, testify directly what ordinary acts a person was 
able or unable to do. 

This is matter of fact, the result of observation, although 
involving in some measure opinion or judgment. 

Parker v. Boston, etc , Steamboat Co., 109 Mass., 449 ;. 
approved in Comm. v. Sturtivant, ll? Id., 134. 

Sloan V. N. Y. Central R. R. Co., 45 N. Y., 125. 

S. P., Adams v. People, 63 N. Y., 621 ; aff'g 3 Hun {N.. 
Y.), G54 (testimony that one's eyesight was good). 

An expert may testify to the degree of physical and 
mental ability. Beckwith v. X. Y. Central R. R. Co., 64 
Barb. {N. Y.j, 299. But to testify that A having lost an 
eye, would not under given circumstances see an object 
as well as B who had not, it should appear that the 
expert had examined their eyes. People v. Marsiler, 
70 Cal, 98. 

§ 9. Experiment. — On cross-examination, it is in the 
discretion of the court whether or not to require a party 
who has testified to a physical inability involved in the 
issue, to perform an act in the presence of the jury which 
may manifest its nature and extent. 

Ort V. Fowler, 31 Kan., 478 ; s. c, 23 Am. L. Reg., N. S., 
569, 577 (not error to require a defendant to read, 
whose defense to a note was that he signed in reliance 
on the false representations of its contents by the 
payee, because he was unable to read it). 

Hatfield v. St. Paul etc. R. Co., 33 Minn., 130; s. c, 22 
Northwestern Rep., 176 (holding it not error to i^e- 
fuse to require plaintiff to walk after she testified 
she could not walk without limping). 

But compare Condition; and Criminal Trial Brief,, 
§§ 567, 591, etc. 

§ 10. Witness's ability.— li is competent to ask a wit- 
ness whether he was able to do a specified act,i or used the 
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best ability and skill that he possessed;^ for his ability is a 
fact within his own knowledge. 

1 People V. Tubbs, 37 N. Y., 586. 

^Doylc V. N. Y. Eye & Ear Infirmary, 80 N.Y., 631, 633. 
(Question to physician sued for malpractice. But 
whether the question was leading was not determined) . 

S. P., Brink v. Hanover Fire Ins. Co., 80 N. Y., 108, 116. 
(Diligence in serving notice.) 

ABSENCE. — [See also Abandonment, Domicil, Residence, 
Desertion, and Criminal Trial Brief, §§ 428, 439, 521.] 

§ 11. Eeputation. § 16. Answers to inquiries. 

13. Fact of letters received. 17. Presumption of continuance. 

13. Contents. 18. Public officer's absence. 

14. Telegrams. 19 and 30. Reasons for absence. 

15. Entries by deceased. 

§ 11. Reputation. — Absence of a person from the State 
cannot be proved by general reputation. '■ 

But general reputation is competent in corroboration of 
circumstantial evidence of absence.^ 

^ Bank v. Seawell, 18 Ala., 616. In Wheeler v. Webster, 
1 E. D. Smith {N. Y.), 1, the court refused to talie 
judicial notice that Daniel Webster was not ai-esident 
of New York. 

2 Testimony that witness knew the person, and that he had, 

recently broken up his establishment and was sold out, 
and thereafter either departed or kept concealed ; that 
previous thereto Avitness saw him frequently, but since 
then not at all ; and that it is generally understood and 
believed, etc., etc, — Held sufHcient to give the magis- 
trate jurisdiction under the statute as to absent and 
absconding debtors. Matter of Faulkner, 4 Hill 
{N. Y.), 598 ; S. P., Van Alstyne v. Erwine, 11 N. Y., 
331. 

§ 12. Fact of letters received. — Testimony of a witness 
that he has received letters from a deponent, apparently 
from places without the State, shortly before the trial, is 
competent proof of absence. 

Carman v. K^elly, 5 Hun {N. Y.), 283 (so held for the pur- 
pose of excusing his non-production, and to let in his 
deposition de bene esse). 

Gaines v. Relf, 12 Hoiv. ( U. S.), 472, 534 (Catron, J., de- 
livering the opinion of the court, says "the date 
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of a letter is evidence to prove where the writer was, 

and the time when he wrote"). 
The Hke evidence was received in Prince v. Blackburn, 2 

East, 250, to show absence of subscribijig- witness. 
[For the presumption that letters received in answer are 

from the person addressed, see Letters.] 

§ 13. — contents. — Letters written during absence from 
home are admissible in evidence, as explanatory of the nature 
of the departure and absence, the departure and absence be- 
ing regarded as one continuous act. 

Rawson v. Haig-h, 3 Bing., 99 ; cited in 22 Pa. St., 277.. 

§ 14. Telegrams. — A telegram received in reply, purport- 
ing to be from a person apparently at a distant place, is 
not competent to show his absence. 

Howley U.Whipple, 48 N. H. 487. The reason is that it 
is not an original. See note in 14 Abb. N. C, 394. 

Contra: Conner v. State, 33 Tex. App., 378; s. c, 5 
Southwestern Rep., 189 (absence of witness, so as to 
let in deposition). 

§ 15. Entries by deceased person. — To prove absence of 
a person since deceased, from a specified place, entries made 
by him in the course of professional duty, of official acts, 
the making of which would have required his presence at 
another place, are competent evidence that he was present 
at the latter place, at the time stated in such entries. 
Clark V. St. James Church, 31 Hun {N. Y.), 95. 

§ 16. Anstvers of third persons to inquiries. — Answers 
given to inquiries duly made in search of a person, are not- 
hearsay, but competent as part of the res gestce, to show 
his absence.^ Otherwise of hearsay statements, or answers 
not induced by due inquiry for the purpose.^ 

1 People V. Rowland, 5 Barb., {N. Y.), U9 (answers 
given at residence, and information derived from 
neighbors, on inquirj^ for a subscribing witness). 

S. P., Bronner v. Frauenthal. 37 N. Y., 166, 169, 173 
(inquiries at the usual stopping place within the State 
of a non-resident whose deposition had been taken de 
bene esse). 

S. P.. Buswell V. Links, 8 Daly (N. Y.), 518, 533, and 
cases cited (answers given at residences to a person 
calling to serve process). 

To similar effect Chase v. Lawson, 36 Ilun {N. Y.), 231, 
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S. P., Van D^me v. Tliayre, 19 Wend. {N. Y.), 162, 165 
(holding that the absence of a subscribing witness 
should be shown by diligent inquiry at his former res- 
idence and by information derived from his neiglibors). 

To similar effect see Jackson v. Chamberlain, 8 Wend. 
{N. Y.), 630; Jackson v. Cody, 9 Cow., {N.Y.), 340. 

Contra: Fry v. Bennett, 1 Abb. Pr. {N. Y.), 389 (hold- 
ing answers given at the residence to a person inquir- 
ing for a witness whose deposition had been taken de 
bene esse, were not competent as a ground for reading 
his deposition. S. P., 1 Tay. Ev., 533 n. 

Compare discussion in Howard v. Holbrook, 9 Bosw. 
{N. Y.), 3:57; s. c. 33 How. Pr. (N. Y.), 64 (holding 
that after being told that the principal was absent, 
calling again and finding one who answered to the 
name, and admitted identitj^, was suf&cient evidence 
of identity to go to the jury). 

Whether the I'ule is applicahle in a criminal case to 
prove an element in the offense, Query — see Fic- 
titious Persons, § , and Criminal Brief, §301, 
R 'ifi. 

sCoiiim. V. Picker, 131 Mass., 581 (holding, on the trial of 
an indictment, tha.t on the question whether defendant 
was in the commonwealth at a particular time, the 
testimony of a sergeant of police that on a certain day 
a police officer reported to him that he had seen tne 
defendant in the street that night, is incompetent). 

§ 17. Presumption that absence continues. — The faqt 

of continued non-residence at a previous time having been 

shown, absence from this State at the present time may be 

inferred. 

Nixon V. Palmer, ]0 Barb. (N. Y.), 175. (Rev'd on other 

grounds in 8 iV". F., 398.) 
S. P., Rixford v. Miller, 49 Vt., 319. 

§ 18. Public officer's absence not presumed. — Absence of 
one of several officers or other persons clothed with author- 
ity of a public nature, cannot be presumed from the mere 
fact that an official act or report was signed by the others- 
only. 

Yates V. Russell, 17 Johns. {N. Y.), 4G1, 468 (referte's 
report sustained by contrary presumption). 

McCoy V. Curtice, 9 Wend. {N. Y.), 17 (warrant for col- 
lection of taxes sustained as justification to collector, 
by contrary presumption), 

S. P., Doolittle V. Doolittle, 31 Barb. {N. Y.), 313. 

Downing v. Rugar, 31 Wend. {N. Y.), 178, 184 (same of 
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proceedings of overseers of poor on which warrant was 
issued). 

Woolsey v. Tompkins, 33 Wend. {N. Y.), 324 (same in 
case of laying- out a highway). 

Doughty V. Hope, 3 Den. (N. Y.), 349, 594, afl-'d in 1 N. Y. 
(report of commissioners of estimate and assessment). 

S. P., Miller v. Garlock, 8 Barb. {N. Y.), 153. 

Colman v. Shattuck, 3 Hun {N. Y.), 497. 

Tucker v. Rankin, 15 Barb. {N. F.), 471. 

People ex rel. Kingaland v. Bradley, 64 Jd., 228 (official 
certificate signed \)y two, aided by the same presurnp- 
tion as to the presence of the third, the fourth being 
dead and the fifth having vacated the office l)y 
removal). 

Smith V. Helmer, 7 Id., 416 (proceedings by commission- 
ers to alter highway). 

Horton v. Ganison, 23 Id., 176 (note given by school 
trustees). 

§ 19. Reason or motive for absence. — On the question 
whether the absence of a person was with fraudulent intent, 
his declarations made about the time of his departure, or 
during his absence, and letters written by him during the 
absence, are competent against him. 

Brady v. Parker, 67 Ga., 636 (declarations just before 

departure). 
Smith V. Cramer, 1 Scott, 541 (letters written a month 

prior to departure). 
Rouch V. Great Western Ry. Co., 1 Q. B.,bl, 61 (letters 

written during absence). 

§ 20. — competent in his own favor. — Such declarations 
and letters may be competent in his own favor. 

United States v. Penn., 13 N. Bankr. R., 641 (holding 
that where the question in issue was whether the de- 
fendant has absconded, his declarations made while on 
his way from his place of residence as to his intention 
of returning was competent in his favor). 

Declarations made on return maybe received. Buteman 
V. Bailey, 5 T.R., 513 (a conversation with a bank- 
rupt which passed on his return aftei' nearly two days' 
absence was received). 

But they must have been made soon after his return. 
Lees V. Marton, 1 Mo. & R., 310. 

Marsh v. Meager, 1 Stark., 353 (holding that the conver- 
sation with the bankj-upt not competpnt if it did not 
appear to be contemporary with the act or immediate- 
ly subsequent). 
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ABSTEAOTS. — [See also Accounts, Indebtedness and 
^Negative.] 

§ 21. Voluminous documents. — If the original docu- 
ments are inconveniently voluminous or numerous, and 
the result to be gathered from them is the material fact, a 
qualified witness who has examined them, may testify to 
the result subject to cross-examination on details ; and an 
abstract or summary, made by him out of court with the 
■originals before him, and which he testifies is correct, may 
he received in evidence instead of requiring the originals. ' 

But this is discretionary with the court.* 

Burton v. Driggs, 20 Wall. {U. S-), 1, 25. 

Natl. Ulster Co. Bk. v. Madden, 4:1 Hun (iV.F.), 113; 
Landon, J., says: "A true copy ditt'ers from a true 
abstract, onl.y in degree. " 

Hollings worth v. State, 111 Ind., 289; s. c. , 9 TVestern 
Bep., 803; 12 Northeast. Rep., 490 (holding the rule 
eiiLially applicable in criminal, cases). 

In Boston & W. R. R. Corp. v. Dana, 67 Mass. (1 Gray), 
83, 104, BiGELOW, J., says : "It should only be done 
where books and documents are multilarious and 
voluminous and of a character to render it difficult for 
the jury to comprehend material facts without the aid 
of such statements, and even in such cases thej' should 
not be admitted, unless verified by persons who have 
prepared them from the originals in proof, and who 
testify to their accuracy, and after ample time has 
been given to the adverse party to examine them and 
test their correctness." 

*Von Sachs v. Kretz, 72 N. ¥., 548; aff'g 10 Hun, 95; 

(holding it not error to refuse to allow a witness 

• with the l)ooks before him to give a summary 

where it did not appear that expert testimony was 

necessarj'). 

ACCEPTANCE.— [And see Delivery and Dedication. 
As to acceptance of offer by letter or telegram, see Abb. Tr. 
Ev., 289, and analysis of recent English Cases in 27 Alb L. 
J., 245. Acceptance of goods sold, Abb. Tr. Ev.,ZlS.] 

% 22. Possession. § 25. — res gestae of receiving 

23. — of deed . 26. — direct question . 

24. — in case of infancy. 

§ 22. Possession. — Acceptance of a written instrument is 
presumed when the execution is proved, and the instru- 
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ment is produced from the possession of the party claiming; 
to have received delivery. 

Abb. Tr. Ev., 6. 

As to when registry of a deed imposing a burden is evi- 
dence of acceptance of it by the grantee, compare 9 
Abb. JSr. C, 365 and 371, and Gifford v. Corrigan, 105 
N. v., 223 ; atfg Gifford v. McClosl^ey, 38 Hun (N. 
¥.), 350. 

§ 23. — of deed. — Acceptance of a bond, deed or other 
beneficial instrument is presumed from delivery to and re- 
tention by tlie grantee. 

Bank of U. S. v. Dandridge, 13 Wheat. {U. S.), 64 

(bond). 
Giave.s V. Lebanon Nat. Bank, 10 Bush. {Ky.), 23 ; s. c. 

19 Am. Rep., 50, and cas. cit. 
Van Buskirk v. Warren, 4 Abb. Ct. App. Dec. {N. F.), 

457 ; atfg 34 Barb. {N. Y.), 457 ; s. c, 13 Abb. Pr. 

{N. Y.), 145 (assignment). 

§ ^4. — In case of infancy. — An infant's acceptance of 
a grant is presumed from the beneticiai nature of the grant, 
if it is wholly beneficial and imposes no burden. 

Francis r. N. Y. & Brooklyn Ele v. R. R. Co., 17 Abb. 

N. C, 1, 6, and cas. civ.. 
S. P., Fellows V. Wood (Q. B. Z>.), 59, L. T. R., N. S., 

513. 

§ 25. — res gestae of receiving. — On the question whether 

one mentioned in an instrument as a party, and to whom it 

was delivered, accepted it, it is competent to ask what he 

did with it, and what he said about accepting or signing. 

Stevens v. Miles, 142 Mas.s., 5 71 ; s. c, 7 Eastern Rep., 
646 (holding ib error to exclude sucla questions). 

§ 26. — direct question. — On the question whether goods 

delivered were accepted by the agent of a party, the agent 

cannot be asked whether he ever accepted them ; for this 

calls for a conclusion or opinion ; but the question should 

call for what was done or said or left undone or unsaid. 

Brewer v. Housatonic R. R. Co., 107 Mass., 277 ; Com- 
pare § 27, n. 1, 

ACCIDENT.— [See also Care and Intent.] 

§ 27. Direct testimony .—A witness cannot be asked. 



Accord and Satisfaction — Accounts. it 

whether an accident caused by another than himself was 
accidental, or done on purpose. 

Stiite V. Ross, ?>)l La. Ann., 854 ; S. P., Stone v. Dennv, 
45 Jfass. {-iMetc), 151. 

ACCORD AND SATISFACTION.— [iJow proved.— Abb. 
Tr. Ev., SU.] 

§ 28. To avoid the presumption of accord and satisfac- 
tion, arising from the acceptance of money for claims for 
damages, the party may prove that the particular claim now 
in question was unknown to him and could not reasonably 
have been learned by him at the time of receiving the pay- 
ment. 

Scully V. Delameter, 38 Fed. Rep., 114, andcas. cit. 

ACCOUNTS — [See also Abstracts, Account Stated, 
Credit, Audit, Embezzlement, Forgotten fact, Hand- 
writing, Negative.] 

I. Form and kelkvancy. § 41. Pass books. 
§ 29. Marks. 43. — conclusiveness. 

Q?' pw?,„^.!.!?fi;. V. Proving account in aid op oral 

31. Photographs. testimony 

33. Relevancy not apparent. testimony. 

II. PROVING AGAINST ONE INTER- f,' ^^^tteTdS ol flctr^eJtmed 
ESTED IN KEEPING. ^ 

33. Authentication. 

34. Agents' books. VI. Explanations, corrections, 

35. Joint books. and discrediting. 

Ill: Proving in FAVOR OF one IN- 45. Accounts not exclusively the 
TERESTED IN KEEPING. be.st evidence. 

36. Bringinghometoadverseparty. 46. Secondary evidence not rebut- 

37. Shop books: rule in Vosburg table. 

V. Thayer. 47. Interpreting symbols. 

38. Entry by person since deceased. 48. Time of entries. 

39. Bank books. 49. Explammg. 

50. — by expert. 
IV. Mutual accounts. 51 . Discrediting by opinion. 

40. Account rendered. 53. — by specitic errors. 

I.— Form and Relevancy. 

§ 29. Marks. — An account is not incompetent merely be- 
cause kept only by marks. 

. Miller y. Shay, 145 Mass., 102; s. c, 5 New England 
Rep., 158 ; 13 Northeastern Rep., 468. 

§ 30. Loose slips. — Entries made in the regular course of 
business, according to the practice of the book-keeper; may 
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{it seems) be regarded like entries in the books for the pur^ 
pose of receiving them (in connection with his oath), in hi.i 
own favor, as part of the res gestae. 

In re Tully, 20 Fed. Rep., 812, 815. {Dictum, in discuss- 
ing- whether falsifying such slips is forgery; citing 
cases. ) 

[Compare Barber's Adm'r v. Bennett, 58 Vt., 476 ; s. c, 
2 New Eng. Rep., 31^, holding a loose slip not ad- 
missible even after the party's death.] 

§ 31. Photographs. — Photographic copies of accounts and 
-other papers which, by reason of being pubhc records, can^ 
not be removed for production in court, may be received.^ 

Otherwise of originals the genuineness of which is dis- 
puted.^ 

* Leathers w. Salvor Wrecking Co., 2 Woods {U. 8. Circ. 
Ct.), 680. Bradley, J. 

3 1 Central L. J., 121. 

§ 32. Relevancy not apparent. — An account should not 
be excluded because the matter in question is not apparent 
on its face, if offered with a promise to give further evi- 
dence, which wiU make it apparent. 

United States v. Stone, 106 U. S., 525 ; s. c, 27 Law. ed. 
163. 

II. — Proving Against one Interested in Keeping. 

§ 33. Authentication. — To render an entry in an account 
book competent against the party whose itook it is, it is 
enough to show that the entry is in his handwriting,' or 
that it is in the handwriting of some servant or agent of his, 
or even that it appears on the face of the account that it is 
one of a series of entries continuing for such a length of 
time as to justify an inference that the writer was a recog- 
nized servant or agent. '^ 

1 Nichols V. Alsop, 10 Conn., 263. (So holding of an un- 
signed account rendered.) 

» Root V. Great Western Ry. Co., 1 iV. F. Supm. Ct. (T. 
d- C), 10 ; s. c, 65 Barb. (N. Y.), 619. (Entries ia 
book kept by a railway company. Aff'd in 55 N. Y., 
638, apparently without discussing this point. The 
length of time seems a question for the jury.) 
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§ 34. Agents' books. — Entries in the books of a party's- 
agent are competent against the party. 

Standard Oil Co. v. Triumph Ins. Co., 64 N. T., 85, 91 ; 
alT's 3 Hun {N. Y.), 591 ; s. c, more fully, 6 N. K 
Supm. Ct. {T. & C), 300. 

§ 35. Joint &ooifcs.— Entries in books of a firm' or associa- 
tion^ are competent against a member, even in favor of an- 
other member or of the whole body, if it be shown that the 
one against whom they are offered had access to the books 
and opportunity to know of the entries. Evidence that he 
had no actual knowledge goes to their weight, not their com- 
petency. 

1 Faii'child v. Fairchild, C4 N. Y., 471; aff'g 5 Hun (N. 
F.), 407 (firm books, evidence between the partners). 

^ See Knowledge. 
III. — Proving in Favor of one Interested in Keeping. 

§ 3fi. Bringing home to adverse parity. — Testimony of the 
party producing his account in his own favor, that he thinka 
the other party saw the entry is not enough to make it- 
evidence against the latter. 

Manion Blacksmith, etc., Co. v. Carreras, Ifl ]\[o. App., 
162 ; s. C, 1 Western Rep., 414 (judgment reversed be- 
cause founded on this evidence. Thompson, J.) 

§37. Shop hooks: rule in Voshurg v. Thayer. — Necessary 
evidence to render shop books evidence in favor of the party 
keeping them, to prove goods sold, services, etc. 

See Abb. Tr. Ev., 323, and cas. cit.; and Mc Gold rick v. 
Traphagen, 88 N. Y., 334, extending the rule, and 
Beattj^ V. Clark, 44 Hun {N. Y.), 126, apphing restric- 
tions. 

§38. Entry by person since deceased. — An entry made 
by a party in his own books is not made competent in his 
favor by the fact that he is since deceased. 

Mason v. Wedderspoon, 43 Hun {N. Y.), 20, and cas. cit. 

§ 39. Bank books — Entries in account books of a bank 
are made competent evidence against a depositor, customer 
or officer,' by producing the clerk who made the entries, he 
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-testifying to the transactions, 2 or testifying that it was his 
uniform custom to make entries at the time of the trans- 
action, and that he has no doubt the entry now offered was 
truly made;^ or by proving the handwriting of the clerk 
who made the entries, and that he is dead'' or insane.* 

Without such evidence they are not competent," (unless 
ihe party against whom they are adduced is a stockholder 
or officer). It is error to receive them upon testimony of 
other officers or clerks of the bank, who have not personal 
knowledge of the transactions.'^ 

^ Humphrey v. People, 18 Hun (N. Y.), 393 (to prove 
embezzlement). See also, 26 Moak JEng., 153, note, 
citing other cases. 

2 Burke v. Wolfe, 38 N. Y. Super. Ct. {J. & S.), 263, 268. 

3 Bank of Monroe v. Culver, 2 Hill {N. Y.), 531, 535. 

4 Ocean Nat'l Bank v. Carll, 9 Him {N. Y.), 239. 

■^ Union Bk. v. Knapp, 3 Pick. (Mass.), 97. 
In some States it is enough to show that the clerk is be- 
yond the jurisdicLiot). Otto v. Trump, 115 Fa-, 435; 
s. c.,7 Central i^ep., 629 ; 8 Atlantic Rep., 786; 19 
W. N. C, 296 (dictum). North Bank v. Abbot, 13 
Pick. {Mass.), 465 ; s. c, 25 Am. Dec, 334. 

« White V. Ambler, 8 N. Y., 170. 

7 Ocean Nat. Bank v. Carll, 55 N. Y. , 440. 
But, where the question was -whether moneys admitted 
to have been paid out to one named by the depositor 
as her agent were chai'geable to her ; and he had 
drawn out numerous items, and finally had drawn 
out the balance and redeposited it in his own name, 
— held, that the bank defendant, upon the examina- 
tion of its treasurer, could produce the bank ledger 
and ask him to state what the account therein con- 
tained respecting such items and balance, for the pur- 
pose of showing the manner in which the account was 
kept, and the items and dates. Wilcox v. Onondaga 
County Savings Bk., 40 Hun {N. Y.), 297. 

IV. — Mutual Accounts. 

§ 40. Account rendered. — An account in the handwriting 
of one party, produced from the possession of the other 
party, may be presumed to have been rendered by the for- 
jner to the latter. 
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Nichols V. Alsop, 10 Conn., 363. 
[As to effect see Account Stated.] 

§ 41. Pass books. — Pass books containing debit and 

credit entries, and proved to have been kept usually in the 

possession of one party, and delivered from time to time to 

xhe other for the purpose of writing up, and to have been 

written up accordingly and returned, are admissible against 

■either party, irrespective of whether their contents are 

original entries or not. 

Burke v. Wolfe, 38 N. Y. Super. Ct. {J. &S.), 263, 367. 
(Opinion by Freedman, J., reviewing cases as to 
accounts.) 

§ 42. Conclusiveness. — A bank pass book written up and 
returned and not objected to becomes conclusive as an 
account stated. 

Leather Manufacturer's Bank v. Mor.£ran, 117 U. S.,%&; 
s. c. 39 Law. ed., 811; 6 Sup. Ct. Rep., 657, and cas. 
cit. [See also Account Stated]. 

V. — Proving Account in Aid of Oral Testimony. 

§ 43. Contemporaneous entries. — Entries in an account 
or other contemporaneous memoranda are made competent 
by producing a witness who testifies that he gave correct 
information to the writer, although he did not see the 
entries; and producing also the writer who testifies that he, 
at the time, and knowing his informant, correctly entered 
the information so received. 

■ Mayor v. Second Ave. E R. Co., 103 N. Y., 572; s. c, 3 
Central Rep., 833. (Time book of labor, and delivery 
book of materials ) 

[See also Forgotten fact.] 

Compare Chaffee v. United States, 18 Wall {V. S.), 516; 
S. C, 31 Law. ed., 908. 

§ 44. Written details of facts testified to.— A witness 
•called to prove a number of items may use an account or 
i^6t to refresh his memory, being required by the court 
thereupon to testify to each item separately. " Or if 
without the account he cannot recollect all the items he 
may in the discretion of the court be allowed to testify to 
the result and the correctness of the account; and the 
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account is then admissible as a statement in detail of what 
he has testified to. 

Singer v. Brockamp, 33 Minn., 501; s. c, 24 Northwest- 
ern Rep., 189. 
McCormack v. Pennsylvania Cent. R. li. Co., 49 N. Y., 

303; rev'g 3 Alb. L. J., 129. 
Howard v. McDonough, 77 N. Y., 592; aff'g 8 Dahj 

{N. Y), 365. 
Compare Harvey v. Cherry, 76 K F., 436; aflf'g 12 Hun 
{N. Y.), 354 (where exclusion was sustained). 

VI. — Explanations, Corrections, and Discrediting. 

§ 45. Accounts not exclusively the best evidence. — Books 
of original entry, although they are the best evidence of 
their own contents ' are not necessarily the best evidence 
of the facts entered therein; and the party's non-production 
of his books (unless they have been duly called for), does 
not preclude him froixi proving the charges by the testi- 
mony of a witness of the admissions of the adverse party. - 

1 Clark V. Deai'born, 6 Duer (N. Y.), 309; holding that even 
to prove down to what late an account was kept with a 
bank, the books of the bank must be produced, or 
foundation lor secondary evidence laid. 

3 Rumsev v. N. Y. & New Jerse^^ Telephone Co., 49 N. J. 
L., 322 ; s. C, 6 Central Rep., 823. 

§ 46. Secoit'kiry evidence not rebuttable. — He who by re- 
fusing to produce his accounts when duly called for lets in 
his adversary's secondary evidence of their contents, can- 
not contradict that evidence. 

Bogart V. Brown, 5 PicJ^:. (Mass.), 18. 

Piatt V. Piatt, 58 N. Y., 646, 649. 

McGiuness v. School-Dist. No. 10 {Minn., 1888), 41 North- 
western Rep., 103; (holding tliatlie cannot afterwards 
introduce even the book itself for purpose of contra- 
dicting the seconchiry evidence). 

Otherwise of a public record equally accessible to both. 
Tyng V. U. S. Submarine, etc. Co., 1 Him (N. Y.),1GI, 
approved and affirmed in 60 N. Y., 644; S. C, more 
fuliy, 49 How. Pr. (N Y.), 360. 

So he may produce the book to prove another part of 
the account. Id. 

And refusal to produce as evidence on a collateral ques- 
tion does not alone establish fraud, nor exclude other 
evidence of the facts. Burr v. Am. Spiral Spring Butt 
Co., 8 Abb. N. C, 403; s. c, 81 N, Y., 175. 
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§ 47. Interpreting symbols. — A cross, check or other 

unintelligible mark on the face of an account may be 

explained by the writer; and with his testimony to the fact 

noted by it, it is competent evidence for the jury. 

North Bank v. Abbot, 13 Pick. {Mass.) 405; s. c, 25 
Am. Dec, 334. 

§48. Time of entries. — The opinion of a witness is not 
competent on the question whether entries in an account 
produced in court were in fact made at the same or differ- 
ent times. ^ Entries made in the ordinary course of duty by 
a third person not appearing to have had any interest are in 
the absence of evidence to the contrary presumed by law to 
have been made at the time they bear date." 

1 Phoenix Fire Ins. Co. v. Philip, 13 Wend. {N. Y.), 81 
and cas. cit. 
Ellingwood v. Bragg-, 52 N. H.. 488, 490. 

" Jermain v. Denniston, N. Y., 276; rev'g- Jermain v. 
Worth, 5 Den. (N. Y.), 342 (entry by bank officer in 
dealer's passbook.) 
[In other cases if the competency of the entry depends 
on the date, there must be independent evidence of the 
date.] 

§ 49. Explaining. — A party whose accounts have been 
put in evidence either in his own favor, or against him, may 
explain them by oral evidence of the intent and meaning of 
the entries. 

Arnold V. Allen, 9 Dahj {N. Y.), 198. 

Meeker v. Claghorn, 44 N. Y., 349. 

Foster v. Persch, 68 Id., 400. 

Champion v. Joslyn, 44 N. Y., 653. (In an action for 
the balance of an account, stated by defendant, he 
may claim an omitted item ; but cannot testify as a 
witness to his reason, not communicated to plaintiff, 
for omitting it.) 

Harrison v. Kirke, 38 N. Y. Super. Ct. {J. & S.), 396 
(error to refuse to allow the party to testify how com- 
missions were really entered in his account, though 
not appearing as such). 

Richard v. Welhngton. 66 N. Y, 308; rev'g 5 Hun 
{N. Y), 181 (competent to show that a credit in an 
account rendered, was not an admission i^elevant to 
the transaction against which it was credited, but 
arose in an independent transaction). 

Quincey v. White, 63 A^. Y, 370; rev'g The same v. 
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Young, 5 Daly (N. Y.), 33'T (competent to prove that 
one defendant had simultaneously a separate account, 
as tending to prove that the account in question was 
joint). 
Pierson v. Atlantic Nat. Bk. of N. Y., 77 N. Y., 304. 
{Held that to show that entries apparently charging 
a cashier were really against his bank, plaintiff might 
show that similar entries had been made of a former 
transaction with the bank.) 

§ 50. — by expert. — A bookkeeper cannot be allowed 
to explain as an expert, books not shown to have been kept 
under any technical or scientific system of bookkeeping, 
and which do not appear to require explanation. 

McKay v. Overton, 65 Tex., 83. 

§ 51. Discrediting by opinion. — The accuracy of an ac- 
count cannot be impugned by asking a witness what is the 
party's character in respect to keeping accounts ; for this 
calls for an opinion, instead of specific facts. 

Long V. Taylor, 29 Hun (N. Y.), 137 (holding it not 
error to exclude such a question). 

S. P., Tomlinson v. Borst, 30 Barb. {N. Y.), 42, 46, 
holding evidence of moral character incompetent; and 
that' only business character [meaning obviously re- 
putation, not the witness' opinion], and business ca- 
pacity, and mode of keeping books can be shown. 

§ 52. — by specific errors. — It is not competent for the 
purpose of discrediting the accuracy of an account to show 
an error in entries of transactions entirely disconnected with 
that in question, for this would involve trying a collateral 
issue. 

Burnham v. Town of Strafford, 58 Vt., 194; s. c, 2 Atlan- 
tic Rep., 126 (holding that the rule is the same' as to 
official accounts as in respect to private ; and the 
same where the object of putting the account m evi- 
dence is to prove a negative from the absence of an 
entry on the subject, as where the object is to prove a 
charge entered). 

S. P., Gardner v. Way, 8 Gray {Mass.), 189.. 

Compare Read v. Smith, 1 Hun {N. Y.), 263; s. c, 3, 
N. Y. Supm. Ct. {T. & C), 760. Here plaintiff's 
account book was admitted to prove loans; and defen- 
dant claimed that some of them had been paid — Held, 
that defendant was entitled to call for the preceding 
and following entiles, in themselves irrelevant, to test 
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the accuracy of the entries, or their contemporaneous 
character. S. P., Metropolitan Natl. Bk. v. Hale, 28 
id., 341. 

In Eodenbaugh v. Rosebury, 24 iV. J. L., 491, it was 
held that excluding- evidence of a single incorrectness 
was not error, for a single error could not impair the 
credibility of the books. 

See 'also Teague v. Irwin, 134 Mass., 303; where, in an 
action for deceit in the sale of the stock of a corporation, 
the defendant called the treasurer, who produced his 
journal or cash book, and testified that he showed it 
to plaintiff, — Held, that plaintiff might cross-examine 
the witness to show that the books were not fairly 
kept, and did not correctly show the company's affairs. 

ACCOUNT STATED.— [And see Accounts.) 

§ 53. Account rendered and not ob- § 56. Objections to part, 
jected to. 57. Reasonable time. 

54. Part payment on account ren- 58. Giving note implies account- 
dered. ing ia full. 

55. Reservation of objection. 59. To impeach. 

§ 53. Account rendered and not objected to.^Kn account 
rendered and not objected to within a reasonable time is 
admitted to be prima facie correct; but the presumption 
may be repelled by showing absence from home, iUness, or 
an intention shortly to see the other party. 

If not repelled, the account is deemed an account stated. 

Wiggins V. Burkham, 10 Wall (U. S.), 129; s. c, 19 Law. 

ed., 884. 
Lockwood V. Thorne, 18 N. Y., 285. 

§ 54. Part payment on account rendered. — Making part 
payment on an account rendered, is enough to go to the 
jury, as showing an account stated. 

Bamson v. Freedman, 103 N. T., 699. 

§ 56. Reservation of objection. — A reservation of the right 
to correct errors, etc. , if any, does not deprive the account 
stated of effect, but leaves the burden on the party reserv- 
ing the right, to prove error. 

Samson v. Freedman, 102 N. Y., 699. 
McKay v. Overton, 65 Tex., 82. 

§ 56. Objections to part. — Objections made to specified 
items only, does not prevent the rest of the account from 
Ijecoming an account stated as if no objection were made. 
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Wiggins V. Burkham, 10 Wall {U. 8.), 129; S. C, 19 
Law. ed., 884. 

§ 57. Reasonable time. — What is a reasonable time to 
allow for objections is a question of law unless the facts 
are in doubt.' Twelve days between merchants at home, 
is not too short a time to turn an account rendered and not 
objected to, into an account stated.^ 

1 Standard Oil Co. v. Van Etten, 107 U. S., 325, and cas, 
cit. And see Eeasonable Time. 

* Wig-gins V. Burkham (above cited). 

§ 58. Giving note implies accounting in full. — The giving- 
of a promissory note raises a legal but not conclusive pre- 
sumption that at its date the parties adjusted all demands, 
between them, and found a balance thereupon due of an. 
amount represented by the note. 

Lake v. Tysen, 6 iV. V., 461. 

Proctor D. Thomson, 13 Abb. N. C, 340, 351 andcas. cit.. 

Abb. Tr. Ev., 809. 

§ 69. To impeach an account stated, the books of ac- 
count on the faith of which it was made are admissible 
in evidence, as admissions of the party against his interest, 
to show the manner in which the settlement was made and 
an erroneous balance struck. 

Hanson v. Jones, 30 Mo. App., 596; s. c, 2 Western. 
Rep., 611. 

ACKNOWLEDGMENT.— [As to acknowledgment to take 
a debt out of the statue of limitations, see Abb. Tr. Ev., 824.] 

§ 60. What dfefects disregarded. g 63. Impeaching. 
61. Peoding suit. 

§ 60. What defects disregarded. — Formal defects or 
omissions in the certificate may be disregarded if what is 
contained can be construed as stating in substance aU that 
is required. 1 

Defective acknowledgment by a married woman is not 
void, except on the objection of herself or those claiming 
under her." 

1 Smith V. Boyd, 101 N. Y., 472. 

For other cases see Note in 14 Abb. N. C, 452 ; and 1 
Abb. New Pr. and Forms, I., etc. 
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2 Delafleld v. Bradj-, 38 Hun {N. Y.), 404. 
[For the formal requisites of acknowledg-ments and the 
certificates tliereto, see 1 Abb. New Practice and 
Forms, 2-13 

§ 61. Pending suit. — Acknowledgment competent 
though made and certified pending suit. 
Abb. Tr. Eu., 505. 
§ 62; Impeaching. — In the case of a deed actually execut- 
ed by a married woman of full age and sound mind, a 
certificate of her separate examination and acknowledg- 
ment, in the form prescribed I y the statute, and duly re- 
corded with the deed, cannot afterwards, except for fraud, 
be controlled or avoided by extrinsic evidence of the man- 
ner in which the examination was conducted by the magis- 
trate. 

Hitz V. Jenks, 133 U. S., 29'7, and cas. cit. 
Watson t;. Watson, 118 III., 56; s. c, 7 Northeastern 
Rep., 95 (holding- that fraud or collusion on the part 
of the officer, Tiiust be shown). 
Compare Abb. Tr. Eu. , 175. 

ACQUIESCENCE.— [And see Estoppel a>;d Ratification.] 

§ 63. Burden of proof. — To bar a party by acquiescence, 
the burden of proving that his acquiescence was with fuU 
knowledge of all the facts and of all existing legal rights, is 
upon the one who alleges acquiescence. 

Pence v. Langdon, 99 U. S., 578, 581. (Current sus- 
picion and rumor are not enough.) 
Adair v. Brimmer, 74 N. Y., 539, 554 (ratification by 

cestui que trvs^). 
See Lux v. Haggin, 69 Cal., 355; s. c, 10 Pacific Rep., 
674, 686, and cas. cit. 

ADDEESS.—[ And see Absence, Fictitious Person, Res- 
idence, DOMICIL.] 

§ 64. Privilege of attorney and § 65. City directory, 
client. 

§ 64. Privilege of attorney and client. —The privilege of 

professional communications precludes the attorney from 

testifying to the address of his client if communicated to 

him confidentially for the purpose of professional advice. 

Ee Arnott ; Exp. Chief Oificial Receiver, L iw Times 

(London), Dec, 1888. 
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But the court may require the attorney to disclose the 
client's address as the condition of obtaining a favor 
such as the opening of a default, postponing the 
cause, and the like. 2 Abb. New. Pr. & F., 500. 

§ 65. City directory. — A city directory is not, without 

testimony to its correctness, admissible, to prove the place 

of business of a person named therein. 

Langley v. Smith, 3 iV. Y. State Rep., 376 (McAdam, 
J.). ■ 

ADMISSIONS AND DECLAEATIONS.— [See also Account 
Stated, Accounts, Conversation. Letters, Telephone,, 
Message.] 

% 66. Qualification of witness hear- § 74. Plea to indictment. 

ing' or uuderstaadiag. 75. Record of one's society. 

67. — recollection of words. 76. Best and secondary. 

68. Identifying the speaker. 77. Knowledg-e. 

69. Reference to things not sped- 78. Admission pending compro- 
fied. mise, privileged. 

70. Statute requiring writing. 79. Contradicting. 

71. Undelivered writing. 80. Change of opinion. 

73. Admission in a pleading. 81. Entire statement or conversa- 

73. — in unauthenticated document, tion. 

used. 83. Conduct against admissions. 

§ 66. Qualification of witness hearing or understanding. — 
To enable a witness to testify to an admission it is not nec- 
essary that he should have heard or understood the whole 
of the conversation. 

Denver etc. R.R. Co. i^.Neis, 10 Colo., 56; s. c, liPacific 
Bep., 105. See other authorities in Crim. Tr. Brief, 
409, §676. S. P., State v. Carson, 95 N. C, 593. See 
also Conversation. 

§ 67. — recollection of words. — It is not necessary that the 
witness should be able to testify to the exact language; ^but 
he must be able to give the substance.^^ He may state the 
impression on his mind as to the fact of what was 3aid,^but 
not what he understood to be meant by what he testifies- 
was said.* 

1 Ruch V. Rock Island, 97 U. 8., 693 (holding thus of wit- 
nes.s now produced to prove the testimony given, on a 
former trial, by a witness now dead; and the court 
say that claiming to repeat the precise language is a 
suspicious circumstance). 
Compare cases in Criminal Trial Brief, 406 8 671- sriv 
ing illustrations of vital effect of slight mistakes 
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^ Dennis v. Chapman, 19 Ala., 29; s. c, 54 Am. Dec, 186, 
with note. {Held not error to reject tlie testimony of 
a witness wlio did not propose to state tlie language 
nor the substance of a party's admissions against in- 
terest, but merely to give liis understanding of them.) 
Hale V. Billovvay, 83 Mass. (1 Allen), 21 (tlie witness 
I cannot state wliat others understood). 

3 Wliitman v. Morey {N. H. 188G), 5 Eastern Eep., 187, 
195 (not error to allow witness who could not recall 
the language to say that the speal^er was favorablj^ 
inclined to a person named. It was for the trial judge 
to determine whether this was her impression of the 
substance of what was said and competent, or the im- 
-pression the witness drew from what was said and 
thercfoi-e incompetent). 

* Hibbard v. Russell, 16 N. H., 344, 410; 41 Am. Dec, 733. 
(Here witness testified the party said he was "good 
for the note,"' or " had got to pay the note." Not er- 
ror to excl ude testimony that he understood that the 
party intended to pay it.) 

§ 68. Identifying the speaker. — The witness must be able 
to identify the person to whose admission he testifies. 

Whitney' u. Brownewell, 71 Iowa, 251; s. c, 32 North- 
western Rep., 285 (uncertainty as to which of two de- 
fendants made the admission, fatal). 

Arthur v. Arthur, 38 Kan., 691; s. c, 17 Pacific Bep., 
187. (Witness who was a stranger to the party and 
derived all his infoi-mation as to identity from the 
speaker claiming to be such party, cannot testify to 
his statements as admissions.) But see Identity. 

§ 69. Reference to things not specified. — The witness tes- 
tifying to a conversation, cannot state his understanding 
as to what or who was referred to by language which re- 
quires explanation, unless he is limited to his understanding 
from the conversation itself. 

Marcy w. Stone, 8 Citsh. {Mass.), 4; s. c, with note, 54 
Am. Dec, 736 (error to allow witness who had stated 
the whole conversation, to say what he understood 
was "the land" referred to, the question not being 
thus limited). 

Cutler V. Carpenter, 1 Cow. {N. Y.), 81 (witness can- 
not state belief as to what time the statement in the 
admission referred to, if there was nothing in the con- 
versation from which he draws the conclusion). 

§ 70. Statute requiring writing. — An act for the validity 
of which the law prescribes a writing, it is not competent 
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+iO prove, by evidence that the party orally admitted having 
performed, or having executed such a writing,^ unless a 
foundation for secondary evidence is fli'st laid. 

1 Boynton v. Rees, 8 Pick. (liass.), 339; s. c, 19 Am. 
Dec, 326 {Dictum: Statute of frauds). 

Bivins v. McEh^oy, 11 Ark., J!3; s. C, with note, 52 Am. 
Dec, 258 (Statute of fi^auds). 

Fox V. Reil, 3 Johns. {N. Y.), 477 (absence of subscrib- 
ing witness to unaclfnowledged deed not dispensed 
with by proof that the grantor admitted executing the 
deed). 

S. P., in criminal cases. Criminal Tr. Brief, 265, § ■445. 

Compare Day v. Leal, 14 Johns. (iV. Y.), 404, holding 
that a receipt acknowledging the execution of a bond 
and warrant of attorney, is sufHcient evidence of their 
existence as against the signer, ^\•itl^out producing 
them. 

§71. Undelivered writing. — A writing which the writer 
has never delivered nor shown, is not competent as proving 
his admission of a fact therein stated, unless it be one of a 
private nature such as a personal diary. ^ 

But if delivered or shown, the instrument is not incompe- 
tent as proving an admission because of lacking the 
authentication necessary to make it effective for the pur- 
pose for which it was intended.^ 

1 Wilcox V. Wilcox, 46 Hun {N. F.), 32 (letter unsent, 

found among papers of the writer after his death). 

Robinson v. Cushman, 2 Den. {N. Y.), 149 (undelivered 
specialty) . 

So also of an admission contained in a deposition taken 
in the cause but not put in evidence because the party 
is in court. Priests. Way, 87 Mo., 16; s. c, 3 West- 
ern Bep., 256 (error to allow such admissions to be 
read). 

2 Kaufman v. Schoeffel, 46 Hun {N. Y.), 571. 
Jackson i;. Brooks, 8 Wend. {N. Y.), 426; afi'd in 15 Id., 

Ill, but no opinion reported. (Bond.) 
Morrell v. Cawley, 17 Abb. Br. (iV. Y.), 76. (Sealed lease 
executed by agent, and void for want of sealed 
authority, competent as against the principal to prove 
value of use and occupation.) 

§72. Admission in a pleading, etc.— An admission con- 
tained in a pleading or affidavit verified by the party, is 
none the less competent against him because expressed to 
be on information and belief. 



Admissions and Declarations — Continued. 25 

Popew. AUis, 115 U. S., 363, 370; s. c.,29 Law. ed., 393; 

6 Sup. Ct. Rep. 69 (pleading). 
Chicago & Northw. R. R. Co. v. Olile, 117 U. 8., 123; 

D. c, 29 Law. ed, 837; 6 Sup. Ct. Rep., 632 (affidavit). 
For the mode of putting in evidence the pleading in a 

civil action, and the necessity of showing privity, see 

Brief for Trial of CivilJury Cases, 65. 

§ Y3. — in unauthenticated document, used. — A copy of an 
affidavit which has been used by the party as evidence in 
the course of the proceedings in the same cause, is compe- 
tent evidence against him as an admission, irrespective of 
whether the authentication was sufficient to render it 
competent as a copy. 

Urtetiqui v. D'Larcy, 9 Pet. (U. S.), 692; s. c, 9 Law. 
ed., 276. 

§ 74. Plea to indictment. — The plea of noUo contendere 
admits the facts only for the purpose of the pending prose- 
cution; and, if accompanied by a protestation of the defen- 
dant's innocence, cannot, like a plea of guilty, be used in a 
civil suit, as an admission of the facts charged in the indict- 
ment. 

Criminal Trial Brief, §§ 132-134. 

Coram. V. Horton, 26 Mass. (9 Pick.), 206. 

Comm. V. Tilton, 49 Id. (8 Ifetc), 232. 

Birchard v. Booth, 4 Wise, 67. 

Buck V. Comm., 42 Leg. Int., 353. 

§ 75. Records of one's society. — An entry by the secretary 
in the records of a society of which deceased was a member, 
stating his age, is not evidence of his declaration of his age, 
against one claiming under him, unless it be shown that 
the statement proceeded from the deceased, or that he ac- 
quiesced in it; and the fact that he afterward became sec- 
retary, and had custody of the book is not enough to show 
acquiescence. 

Connecticut Mut. L. Ins. Co. v. Schwenk, 94 U. S., 593; 
s. c, 24 Law. ed., 294. 

See also Knowledge. As to whether it may be made 
evidence by calling the secretary, or by proving that 
the entry was made in the ordinary course of duty, 
and accounting for his absence, see § 35, Accounts. 

§ 76. Best and secondary. — The contents of a statement 
which was made in writing cannot be orally proved without 
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accounting for non-production of the writing as a founda- 
tion for the secondary evidence.^ But the mere fact that a 
document was present at the conversation may be proved 
without accounting for its non-production.- 

1 Berrian v. Sanford, 1 Hun (JV. Y.), 625 (memorandum 
bjr the parties as to the value of propertj'). 

State V. DeWolf, 8 Conn., 93; s. c, 20 Ain. Dec, 90. 
(Here it was held error to receive testimony of what 
a deaf mute wrote, where there was no proof of the 
loss of the paper, except the witness' statement that 
he did not know where it was.) 

[In recent cases the courts have inclined to dispense 
with strict proof, where the paper is one that in the 
usual course is destroyed or surrendered as soon as 
■used. And this ought to be the rule with ordinary 
slips used in conversation with a deaf mute.] 

3 Tatum ('. State, 83 Ala., 5 ; s. c, 2 Southern Rep., 531. 

§ 77. Knowledge. — To render an admission coii±petent 
against the party who made it, it is not necessary that the 
facts should have been within his knowledge. 

Chapman r. Chicago etc. R. Co., 26 Wise, 295; S. P., 
§ 77. But repetition of hearsay is not an admission 
of its truth. Stevens v. Vroman, 16 N. Y., 381; rev'g- 
18 Barb. {N. Y.), 250. 

§ 78. Admission pending compromise, privileged. — The 
rule of exclusion applied in civil cases ^ is not applicable in 
criminal cases. ^ 

1 Civil Jury Brief, § 78. 

Rule limited in Brice v. Bauer, 103 N. Y., 428. 
2 State V. Soper, 16 Me., 393 ; s. c, 33 Am. Dec, 665. 

§ 79. Contradicting. — The rule that the declarations of a 
party are provable for purpose of proving their falsity, ^ does 
not require that his attention be first called to the time and 
place, etc.^ 

1 English V. Steele, 4 N. Y. Supm. Ct. {T. & C), 211. 

(So held even though he had died since his direct ex- 
amination.) 
See Criminal Trial Brief, 310, § 534. 

2 Civil Jurij Brief, 76. 

§80. Change of opinion. — A party whose admission of 
liability has been proven against him, may testify in his- 
own behalf that on reflection he changed his mind. 

Stowe V. Bishop (T7., 1886), 2 Netv Engl. Rep., 109. 
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§ 81. Entire statement or conversation. — Under the rule 
that a party whose admissions are proved has a right to 
have all that was said by the same person in the same con- 
versation in any way qualifying or explaining the part ad- 
duced against him, or tending to destroy or modify the use 
sought to be made of it, but no more;' the burden is upon 
him to show affirmatively the simultaneousness of the 
qualifying parts he claims to prove.^ 

Roose V. Whited, 25 N. Y., 170; rev'g- 25 Barb., (N. 

¥.), 279. 
Barnes v. Allen, 1 Abb. Ct. App. Dec. {N. Y.), Ill (hold- 
ing- that although the jury are not necessarily^ bound 
to give equal credit to all parts of an admission, it is 
not proper to instruct them, in etl'ect, that they may 
arbitrarily believe the fact admitted, and disbelieve 
the reasons assigned for it). 
For other authorities see Criminal Trial Brief, 325, 
§563; 387, § 637. 
2 Downs V. N. Y. Central R. R. Co., 47 N. Y., 83. 

§ 82. Conduct against admissions. — When there is con- 
flicting testimony as to the admissions of the parties, the 
law will trust to the inferences to be drawn from their con- 
duct rather than attempt to reconcile such conflict without 
regard to their conduct. Their acts clearly shown are more 
reliable than the recollection of words; and delay to sue is 
significant in this connection. 

Russell V. Miller, 26 Mich., 1. 

ADVERSE POSSESSION.— [For the different rules of evi- 
dence to prove adverse possession for the pui'pose of avoid- 
ing a deed, and for the purpose of the Statute of Limitations, 
see Crary v. Goodman, 22 N. Y., 170; Higinbotham v. Stod- 
dard, 12 Id., 94; aff'g 9 Hun (N. Y.), 1, and cases collected 
in 1 Abb. N. Y. Dig., 36, etc., new ed., and 7 Id. 8upp.,17]. 

AFFINITY 
§ 83. What. — As to what constitutes afiinity, and the 
mode of computing it, see Criminal Trial Brief, §§ 233, 235;. 
and as to mode of proof, Abb. Tr. Ev., p. 70, etc. 

AGE. — [See also Birth, Character, and Knowledge.] 



§ 84. Presumption. . 


§ 88. Cross-examining' witnesB as tO' 


85. Direct testimony. 


capacity to judg-e. 


86. Hearsay. 


89, Inspection. 


87. Opinion. 


90, Age of document. 




91. Ag-e of horse. 
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§ 84. Presumption. — Where nothing appears to the con- 
trary, persons entering into an agreement are presumed 
adults and competent to contract. 

loltz V. Wert, 103 Jnd.,404 ; s. C, 1 Western Rep., m^. 
(So held on the question of the vaUdity of a contract 
by heirs, affecting- their rights on distribution.) 

Garber v. State, 94 Ind., 219. 

§ 85. Direct testimony. — Age may be proved by the testi- 
mony of the person whose age is in question,* or that of 
any other person having proper sources of knowledge;® hut 
not by opinion of a witness from appearances, unaccom- 
panied by the facts on which that opinion is founded. 

1 Abh. Tr. Ev., 87. 

Comm. V. Stevenson, 142 Mass., 466. (Holmes, J.) 
And his testimony is not rendered incompetent by his 
further statement, given as the reason for it "tliat 
his mother told him so, and that it was written down 
in a book, which his father had in his pocket, in the 
court house." Cherry v. State, 68 Ala., 29. 

2 Comm. V. O'Brien, 134 Mass., 19S. 

§ 86. Hem-say. — Age rnay be proved by hearsay, when in 
■question as a fact of pedigree, i But not where the case is 
not one of pedigree, as for instance where the object is to 
establish infancy as a defence " or as an element in the 
crime of abduction. ^ 

1 Per Ld. Brougham, Monkton v. Atty. Gen., 2 Buss. <£■ 
. M., 147, 158; Abb Tr. Ev., 97-101. 
Green -y. Norment {D. a, 1886), 3 Central Rep., 784, 

788. 
[A question of pedigree is one which involves a ques- 
tion of parentage or descent.] 

a Haines v. Guthrie, L. R., 13 Q. B. Div., 818; s c, 51 
Law Times R. (N. S.), 645. 

Kobbe V. Price, 14 Hun {N. Y.), 55 (family record, and 
passport, excluded). 

To same effect Conn. Mut. Life Ins. Co. v. Schwenk, 94 
U. S., 593; s. c, 24 Law. ed., •-^'94 (excluding hearsay 
on the question of the ag-e of the insured in a life 
policy) . 

The contrary was in effect held, without discussing the 

apphcabilitv of the rule, in Hunt v. Supreme Council 

of Chosen Friends {Mich., 1887), 7 We.'<teni Rep., 

875; and in Kennedy v. Doyle, 10 Allen {Mass.), 161. 

^Prople r. Sheppard, 44 Hun {N. ¥.), 565. 

Othrt'iri.se. now by slatutc in New York. L. 1888, p. 
201, c. 145, amd'g Pen. Code, § 19. 
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% 87. Opinion. — An ordinary witness having testified to 
the apx/carance of a person, may state his opinion as to the 
person's age. 

Eobinson v. Blakely, 4: Rich. Law {8. C), 586 ; S. C, 5& 

Am. Dec, 703. 
Lawson Opin. Ey., 493, citing- Benson v. McFadden, 50 

Ind., 431; Morse v. State, 6 Conn., 19; Marshall v~ 

State, 49 Ala., 21. 
And see Birth. 

§ 88. Cross-examining witness as to capacity to judge. 
— A witness wlio has given his opinion as to the age of a 
person, may be asked on cross examination to give his 
opinion as to the age of a bystander, and the bystander 
may be called to testify to his age in rebuttal, to show that 
the opinion of the first witness is of little value. 

Louisville, N. A. etc. R. Co. v. Falvev, 104 Ind., 409 ;s. 

c, 3 Northeastern Rep., 389, 397. ' 
[The contrary principle applies incase of an opinion on a 
subject wholly a matter of opinion, such as the value 
of land ; where the capacity of one witness cannot be 
impugued bj' contradicting his opinion as to the value 
of another parcel, not within the issue.] 

§ 89. Inspection. — Age is determinable by inspection,, 
by court or jury -^ and by examination by experts, and re- 
ceiving their opinions as witnesses.^ 

1 People ex rel. Zieg'ler v. Special Sessions, 10 Hun {N, 
Y \ 224. 
N. Y. Pen. Code, § 19 ; am'd by L. 1888, p. 201, c. 145. 
See also Criminal Trial Brief, 339, § 588. 
In Comm. v. Emmons, 98 Mass., 6, it was held compe- 
tent for the jury to take into consideration, on the 
question of the age of a witness and whether he was 
a minor, his appearance on the stand. Bigelow, C. 
J., adds : " There are cases where such an inspection 
would be satisfactory' evidence of the fact." This 
case was followed in Keith v. New Haven & N. E. 
Co., 140 Mass., 175 ; s. c, 3 Northeastern Rep., 28. 
In Bird v. State, 104 Ind., 384; s. c, 3 Northeastern- 
Rep., 827, the court held (but with some hesitation) on 
the authority of Ihing-er v. State, 53 Ind., 251, that 
the appearance of the person in question as seen by 
the jury and as manifested while testifying as a wit- 
ness, was not competent evidence for the jury on the 
questioii whether one dealing with or entertaining 
him, acted in good faith believing him to be of age. 
a N. Y. Penal Code, § 19. 
§ 90. Age of document, — To qualify a witness to express 
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an opinion as an expert upon the age of handwriting, it is 
not enough that he has had long experience in passing 
upon the genuineness of writings old and new. 

Clark V.' Bruce, 12 Hun {N. Y.), 271; approved in 
Cheney v. Dunlap, 20 Neb., 265; s. c, 29 Northwest- 
GVfh Rsu 925 
Compare \i Am. L. Reg. {N. S.), 273; People v. Brother- 
ton, 47 Cal., 388, 395. And see Handwriting. 
In Eisfleld v. Dill, 71 Iowa, 442; s. c, 32 Northwestern 
Rep., 420, it was held that a witness who had been a 
county auditor; another who had been a teacher of 
penmanship for 25 or 30 years; and others who were 
attorneys, one of them of long practice, and all of 
whom stated that they were familiar with old papers 
and writings, and thought they were capable of giv- 
ing an opinion upon the question, were competent; 
and that it was not necessary that such a witness 
should have chemical knowledge." 

§ 91. Age of horse. — An impression or cast of the mouth 

of the horse, proved by the person who took it, is admissi- 

hle in evidence as to its age. 

Earl V. Lefler, 46 Hun (N. Y.), 9. (It is classed with 
diagrams, photographs, etc.) 

AGENCY. — [See also Contradiction, Corroboration, and 
Ratification.] 

I. Proving agency or author- §111. Unauthorized signing of name 
ITY. without indication of agency. 

§ 93. Reputation. 113. Unauthorized acts of wife or 

93. Uii-eut testimony. child. 

94. — by agent; to implied author- 113. Relationship. 
« ity. 114. Joint interest. 

95. Necessity of written authority. 115. Presumption of continuance. 

96. — of sealed authority. 116. Scope of authority, local 

97. Best and secondary evidence of usage, 
authority. 117. — of agency; usage. 

98. Conditions precedent. 118. — authority to indorse check. 

99. Admi.ssion of principal. 119. — to cancel contract. 

100. Admissions and declarations of 130. — to receive payment of 

agent, to prove agency. price. 

101. — by connection with evidence 131. of negotiable paper. 

of ratification. 133. bond and mortgage. 

103. Appearing to be in charge of 133, Ratification. 

business. 134. — as a new act. 

103. Ownership and use. 

104. Form of commercial docu- II. Disproving agency or au- 
ments. thority. 

105. Charging a commission. . 135. General reputation. 

106. Opmionastopovvers. 126. Separation of husband and 

107. Course of deahng. .K 

108. - transactions with other per- ^^^ separation the same. 
109 -"similarity of transactions. 138. Revocation. 

Ill: _ |7ngle transaction n 1 139. - by death or mcapacity. 
enough. 
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I. — Proving Agency or Authority. 

§ 92. Reputation. — Evidence that one alleged to be agent 

for the defendant is reputed to be such agent is incompetent, 

unless as part of evidence of holding out to the world as 

agent. 

Perkins v. Stebbins, 29 Barb. {N. Y.), 52;^. Otherwise 
of revocation, see § 125. 

§ 93. Direct testimony. — Testimony that a person was 
acting as agent not objectionable as involving only legal 
conclusions. 

Knapp V. Smitli, 27 N. Y., 277. 

S. P., Matter of N. Y. Central etc. R. R. Co., 33 Hun 
{N. Y.), 274 (testiraon3' that he was acting under 
instructions from the president, presumptive evidence 
of ag-ency for company). 

Otherwise of testimony to fact of agency as a conclu- 
sion of law. Guy v. Lee, 81 Ala., 163. 

§ 94. — by agent; to implied authority. — When the alleged 
agent is examined as a witness on a question of implied 
authority, he should be required to state the facts relied on 
as raising implied authority, and should not be asked 
whether or not he had authority to do the act in question, 
for this is asking for a conclusion. 

Abb. Tr. Ev., 43, citing Providence Tool Co. v. U. S. 
Manuf. Co. 120 Mass., 35 (action on a promissory note 
of a corporation signed "G. F., treasurer." Error to 
allow the defendant to ask G. F. whether or not he 
had authority to make the note in question). 

S. P., Short Mountain Coal Co. v. Hardy, 114 Id., 197 
(action for over-payment of goods: no error to ex- 
clude question). 

§ 95. Necessity of written authority. — A statute requiring 
an act to be done in writing, but not requiring a seal, does 
not by imphcation require that the authority of an agent to 
do the act in the name of his principal be also in writing ; 
and oral authority is not incompetent, even though a seal 
was unnecessarily used by the agent. 

Worrall v. Munn, 5 N. Y., 229 (executory contract for 
sale of land). 

S. P., McWhorter v. McMalian, 10 Paige {N. Y.), 386, 
394 ; aff'g Clarke, 400 (executory contract to convey 
lands signed by one partner in firm's name). 

Merritt v. Clason, 12 Johns. {N. Y.), 102; aff'd in 14 Id., 
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484. (Broker's note binding both parties under stat- 
ute of frauds.) 

S. P., Dykers v. Townsend, 24 N. Y., 57, and cases, 
cited. 

First Nat. Bk. of Utica v. Ballou, -: ; N. ¥., 155 (au- 
thority to make new promise ia vviiLiug' which will 
take debt out of statute of limitations) . [Distinguished 
in McMuUen v. Ratferty, 34 Hun {N. F.), 363, 366.] 

§ 96. — of sealed authority. — A statute reqtdring an act 
to be done under seal, by implication requires that the au- 
thority of an agent to do the act in the name of his princi- 
pal be also under seal. 

If the statute only requires the act to be in writing, the 
fact that a seal is used does not require that the authority 
executing it to be under seal. 

Worrall v. Munn, 5 N. F., 239 (holding that the com- 
mon law rule that the authority to execute a deed 
must always be by deed is to this extent relaxed 
under American authorities). 

§ 97. Best and secondary evidence of authority. — Where 
there is no general evidence of agency or of holding out as 
agent, and the party seeking to prove agency relies on 
specific authority for a particular act, such authority, if in 
writing, cannot be proved by oral evidence, unless a foun- 
dation for secondary evidence is first laid. 

United States v. Boyd, 5 How. (U. S.), 29; s. c, 12 
Lain, ed., 36. (In this case held that sureties seeking 
to show concealment on the part of the government 
of defalcations existing when their bond was taken, 
could not prove that an examination of the ofBcer's 
accounts was made by one presenting a letter as 
wi'itten authority to make the examination, without 
pixiducing the letter or accounting for its absence ) 

When agency was constituted by writing and is directly 
in issue it cannot be proved orally, until a foundation 
for secondary evidence has been laid. DeBaril v. 
Campoy y Pardo {Pa., 1887), 7 Central Rep., 643; s. c.,, 
8 Atl. Rep., 76; 30 W. N. C, 65. 

Nor varied by oral evidence, Bowman v. Tagg (Pa., 
1887), 6 Central Rep., 563 (power of attorney). 

§ 98. Cowdi^zowsprecedew^.— Where conditions precedent 
imposed upon the existence of an agency must be performed 
before the delegated authority exists at all, the burden is on 
the party claiming to bind the principal by the agent's acts, 
to show that such conditions have been fulfilled. 
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Parker v. Saratoga County, 106 ^V. Y., 398; s. c, 9 
Cent. Repr., ;2Uo, 276; 13 Northeast. Rep., 308. 

There is a distiDciiou between a conditional authority,, 
where the condition precedent must be performed be- 
fore the exieicise of the authority, and an absolute 
authority witliin certain limitations peculiarly within- 
the agent's knowledg-e,, where the representations of 
the agent that his act is within such limitations are 
binding upon the principal. Merchants' Bk. of Cana- 
da i;. Griswold, 72 ^Y. T., 4'72; s. c, 28 Am. Rep., 
159; atl'g 9 Hun (N. Y.), 561, and citing cases. 

§ 99. Admission of principal. — The admission of the 
principal as to the fact or scope of agency, whether such 
adnaission be express, or implied, is competent against the 
principal,! unless the act authorized is required by law to be 
under seal, or the authority is required by law to be in writ- 
ing.'' 

' Doyle V. St. Jaines' Church, 7 Wend. (N. Y.), 179 
(holding an express admission of the authority of the 
agent, sufflcieiit to support referee's finding of money 
paid by defendant). 
Johnson v. Ward, 6 Esp., 47 (holding agent's affidavit 
used upon amotion for adjournment, put in by defend- 
ant, the principal, — admissible to pi'ove the fact of 
agency). 
2 Blood '('. Goodrich, 9 Wend. (N. Y.), 67, and again 
after new trial, 12 Id., 525 (applying this rule to ex- 
clude evidence that the principal had orally admitted 
the existence of written authority, until a foundation 
for secondary evidence had been laid). S. P., Admis- 
sions, § 70. 

§ 100. Admissions and declarations of agent,— to prove- 
figency.— Although the admissions and declarations of a. 
person even if made at the time of the act, are not evidence 
(except as against himself) of the fact of his agency,' nor of 
its scope? unless connection with the alleged prnicipal is. 
shown ; yet slight evidence is sufficient to show connec- 
tion f and when any competent evidence of the fact has 
been received, the declarations of the alleged agent as to 
the fact of his agency,^ or its scope^ made in the course of 
the transaction in question; are competent. 

1 Howard v. Norton, 65 Barb. {N. Y.), 161. 
Sax V. Davis. 71 Iowa, 406 ; s. c, 32 Northwestern Rep., 
403 ; Memphis etc. V. E. Co. v. Cocke, 64 Miss., 713 •„ 
s. c. , 2 Southern Rep. 495. 
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S. P., Stringham V. St. Nicholas Ins. Co., i Abb. Ct. 
App. Dec. {N. Y.), 315, 330. (Entries in a policy book 
kept bj^ a local insurance agent not admissible to 
show the power of the agent to assent to an assign- 
ment of the policy.) 

Marvin v. Universal Life Ins. Co., 85 N. Y., 278, 283. 
(Signing receipt as " general agent " insufficient in 
absence of any evidence showing knowledge on the 
part of the principal of the agent's assumption of such 
title of authority.) 

Deck V. Johnson, 1 Abb. Ct. App. Dec. {N. Y.), 497 
(declarations of husband to bind wife's separate 
estate.) 

Brigham v. Peters, 1 Gray (Mass.), 139, 145. 

Proctor V. Tows, 115 III., 138 ; s. c, 3 Northeast. Rep., 
569. 

French v. Wade, 35 Kan., 391 ; s. c, 11 Pacific Rep., 138. 

Combs V. Hodge, 31 How. {IT. S.), 397 ; 16 Law. ed., 115 
(holding agent's letter insufficient to prove that he 
had the power of attorney mentioned in it). 

Russell V. State, 71 Ala., 348. (Criminal case.) 

2 Abb. Tr. Ev., 480. 

3 See §§ 102-108. 

* Corning v. Walker, 14 N. Y. Week. Dig., 314 (holding 
that after another witness had testified that the al- 
leged agent was general manager, evidence of the 
declaration of the latter to the same effect became 
competent. Reversal for exclusion). 

And it makes no difference that the agent did not dis- 
close the fact that he was acting as agent. Fei"guson 
V. Hamilton, 35 Barb. {N. Y.), 437, 441, 443. 

s Where an agent has authority to draw drafts if neces- 
sary, his representations in negotiating one as to its 
necessity and purpose, are part of the res gestce. 
Merchants' Bank of Canada v. Griswold, 73 N. Y., 
473; s. c, 38 Am. R., 159; aff'g 9 Hun {N. F. , 
561. 

1 101. — by connection with evidence of ratification. — 
Evidence that the alleged agent said he vs^as agent is 
competent in connection with an offer to prove ratification 
of his act, or with other evidence tending to show a holding 
out. 

Howard v. Norton, 65 Barb. {N. Y), 161, 165. 

;§ 102. Appearing to be in charge ofbusiness.— To sustain 
an inference that a person had authority to represent a 
party in the ordinary incidents of business, it is sufficient 
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to show that, at the time of the transaction in question, 
such as making a demand or offer or giving a notice, he 
was apparently in charge of the business at the proper place 
in the party's place of business. ' 

So after proving that the principal acted through an 
agent, conversation with a person representing himself 
to be such agent without further identification is compe- 
tent.* 

But the mere fact of being employed about the principal's 
place is not enough.^ 

1 Leslie i;. Knickerbocker Ins. Co., 63 N. Y., 27 (hold- 

ing- in an action on an insurance policy that the jury 
could well find, in the absence of any evidence to the 
contrary, that the person who stood behind the cash- 
ier's desk in the company's ofHce was authorized to 
bind the company by a promise to give the assignee 
of the policy notice of the time when the premiums 
were payable). 

'Curtis V. Murphy, 63 Wise, 4 (night clerk in charge 
of hotel office assigning rooms presumed to have au- 
thority to take charge of money of a guest fo;:' safe- 
keeping). 

Clifford V. Barton, 1 Bing., 199 (wife shown to have been 
seen in husband's store on more than one occasion 
apparently conducting the business in his absence, 
presumed to have authority to offer to settle for a bill 
of goods delivered there). 

Dunn V. Star Fire Ins. Co., 19 N. Y. Weekly Dig., 
531 (person apparently in charge of the defendant's 
office for the transfer of stock on the defendant's 
books, presumed in the absence of evidence to the 
contrar.y to have authority to represent the company 
for purpose of transferring stock). 

Indiana, B. & W. R. Co. v. Adamson, 114 Ind., 282 ; s. 
c, 12 Western Rep. , 708 ; 15 Northeaat. Rep. , 5 ; Bush 
V. Brooks {Mich., 1888), 14 Western i^ep., 889 ; s. c, 
38 Northivestern Rep., 562. (Openly acting as chief 
engineer of a railroad in supervising its work.) 

2 Titus V. Glens Falls Ins. Co., 8 Abb. N. C, 315 ; s. c, 

81 N. Y, 410. 

^Larterf. Am. Female Guard. Soc, 1 Bobt. {K Y), 

598. 

§ 103. Oiunership and use. — To sustain an inference 
in favor of a third person, that a person in charge of prop- 
erty was the agent or servant of a party, it is sufficient 
to show that the property belonged to such party. 
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Morris v. Kohler, 41 N. Y., 42, rev'glSweemj {N. Y.),. 
39 (team running- away, holding- that evidence that 
a runaway team which injured plaintiff belonged tO' 
defendant, was sufficient to submit to the jurj' the 
question whether the driver was defendant's servant.) 

§ 104:. Form of commercial documents. — The form of in- 
voices or similar communications passing between the al- 
leged principal and agent is competent evidence as against 
either, as tending to show the fact ^ and character ^ of the 
agency. 

1 Armstrong- v. Stokes, L. R., i: Q. B., 598; s. c, 3 Moak's 
Eng., 217 (form of bill of invoice from agent to 
principal, as showing- agency, to sustain action 
against an undisclosed principal). 

The form of the invoice is not conclusive. Beebe v. 
Mead, 33 N. Y., 587. 

Compare Sutton v. Crosby, 54 Barb. {N. Y.), 80, where 
a bill of items was held evidence of a sale. 

- Whittaker v. Chapman, 3 Lans. {N. Y.), 155, 157 
(holding that in an action brought by a principal 
against factors for proceeds of goods consigned, 
where defendants denied that they acted in a fiduciary 
capacity, their circular delivered to plaintiff before 
their dealings commenced, soliciting consignments,' 
and a bill of invoice and stencil plate with their firm 
name, were admissible as tending to show the 
character in which thej^ acted. 

§ 105. Charging a commission. — The charging by the al- 
leged agent of a commission is evidence of the relation 
of principal and agent, if there is some evidence to connect 
the pruicipal therewith. 

Armstrong v. Stokes, L. R., 7 Q. B., 598; s. c, 3 
Moak's Eng., 217. (Here the connection was shown 
bj' evidence that such charge was in accordance with 
the usual course of business between them in filling 
other orders.) Compare Greenwood v. Schumacker, 
82 N. Y., 614, where making a profit was held some 
evidence of a sale. 

But compare Clough v. Whitcomb, 105 Mass., 482, 
where it was held error to instruct the jury that the al- 
lowance of a commission to one who solicits orders, 
for sales effected through such orders proves that he 
was an agent to make a sale binding the principal. 

§ 106. Opinion as to powers. — A question which in effect 
calls for the opinion of a witness as to the extent of the 
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agent's powers, without showing the source of his knowl- 
edge on the subject is incompetent. 

Benninghoff v. Agricultural Ins. Co., 93 N. Y., 495, 500 
(holding in an action on an insurance policy issued by 
an alleged agent, that a question addressed by the 
defendant's counsel to its secretary as to "what was 
J.'s authoi"ity as agent of the company," was properly 
excluded) . 

It was said there that the proper way to prove his au- 
thority was by the production of the power of attor- 
ney issued to him or by resolution of board of di- 
rectors. 

Green v. Boston & L. ,Kailroad, 128 Muss., 211, 225 
(holding that an agent shown to have been held out, 
etc., cannot be asked on cross-examination if he had 
any authority to do the act in question). 

§ 107. Course of dealing. — The acts of an alleged agent 
are themselves competent evidence of agency if they are of 
such character and so continued, as to justify a reasonable 
inference that the principal had knowledge of them and 
would not have permitted them if unauthorized. ^ 

Very slight evidence of this kind is sufficient to go to the 
jur}^ against the alleged principal; as the latter has power to 
show the contrary at once, if the fact were otherwise, and 
that the acts of the agent were without his knowledge or 
authority.^ 

1 Reynolds v. Collins, 78 Ala., 94 (continuous acting of a 
person as bank cashier and proof of dealings with him 
by various persons in that capacity). 

^Flynn v. Equitable Life Ins. Co., ;8 JV: Y., 568,575 
"(holding, in an action on an insurance policy pro- 
cured through an alleged sub agent of one who the 
companj' denied had power to appoint a sub agent, 
that the production of a letter fjom the agent to the 
sub agent bearing a printed direction to the post- 
master thereon, to return it to the company if not 
called for, and another envelope on the back of which 
was the agent's name lithographed describing him as 
general agent, and letters addi essed to him at such 
office thus tending to show that he transacted busi- 
ness there, were sufficientto cast upon the company the 
onus of showing the real truth of its relations to the 
agent). 
Western Trans. Co. v. Hawley, 1 Daly (JV. Y.), 327 
(where in an action by a carrier for extra lighterage 
for the removal of a cargo consigned to the defendant 
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from one pier to another, the only evidence of a direc- 
tion for the removal was a request yigned in their 
name by the person who appeared by the bill of lad- 
ing' to have been the agent who shipped the cargo, 
and who had been seen in and about their office, and 
and it being shown that the defendants received the 
goods at the pier to which they were accordingly 
removed). 

Platner v. Platner, 78 N. T., 90 (repeated acts of hus- 
band, on behalf of his wife, competent in a conflict of 
testimony, as showing Iiis agency for her in another 
act. [See Contradiction and Corroboration.] 

Marine J3ank of N. Y. v. Clements, 31 N. Y., 33; aff'g 
Q Bosw. (N. F^.), 166 (uniform practice of corporation 
to raise inoney on paper endorsed by its president, 
competent as showing his authority to indorse another 
note). 

{Compare Bunten v. Orient Mutual Ins. Co., 4 Bosw. 
{N. Y.), 254, and see further decision in 8 Id., 448 
(that to justify a jury in finding that an agent was al- 
lowed by his principal to transcend the limitations of 
his expressed authority, evidence must show, if not a 
succession of cases, at least several, in which the 
agent had done acts similar to those for which author- 
ity is claimed, and the subsequent acquiescence of the 
principal therein, upon their coming to his knowledge.) 

As against the alleged agent, evidence that he acted as 
agent in former transactions may be incompetent. 
Richards v. Millard, 56 N. Y., 574; rev'g 1 Supm. Ct. 
{T. & C), 247, where in an action by the alleged princi- 
pal to call the alleged agent to account, — held, error 
to charge that the jury might consider the previous 
relations as bearing on the probability of the existence 
of agency in the transactions now in question. 

§ 108. — transactions icith other persons. — Evidence of 
transactions similar to the one in question, suf3Eicient to es- 
tablish a habit or course of dealing is admissible, whether 
such transgressions are between the parties ^ or the alleged 
principal and third persons.^ 

1 Gallinger v. Lake S. Traffic Co., C7 Wise. . 529; s. 

c, 30 'Northwest. Rep., 789, 794. 

2 Beattie v. Del. L. & W. Rv. Co., 90 N. Y., G43; s. c, 

15 N. Y. Weekly Dig., 338, atfg 13 Id., 334 (holding 
in an action against a corporation for stone sold and 
delivei'ed to an alleged agent, that his authority to 
buy may be established by proof of a similar purchase 
by the agent and pavment by the defendant therefor). 
Wood V. Auburn & R, Ry. Co., 8 N. Y, 160 (author- 
ity of agent to submit to arbitration inferred from. 
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evidence of principal's acquiescence in similar sub- 
missions) . 

Merchants' Bank v. State Bank, 10 Wall. {U. S.), 604 
(presumption of the authority of a bank cashier to 
buy gold, from the usual buying of exchange). 

Hill V. National Trust Co., 108 Fa. St., 1 (authority of 
an assistant bank teller to certify checks as "good " 
shown by evidence of a course of dealing as between, 
himself, his principals and the bank customers). 

Chrysler v. Gray, 17 N. Y. Weekly Dig., 446 (holding 
that where a seminary student arranged with the 
principal of the school to pay his board due the plain- 
tiff, with services to tlie principal as teacher, testimony 
of another student going to show that he had made 
his arrangements for board with the principal of the 
school, and took his receipts from him with the knowl- 
edge of the plaintiff, was admissible. 

Hammond v. Varian, ,54 N. Y., 398 (holding that 
in an action against a father and son upon a pro- 
missory note, purporting to be executed by them 
as joint makers, which was given in the business of 
latter and was unquestioned by him, but which was 
disputed by the former, he claiming that his signature 
thereto was a forgery, evidence tending to prove that 
he had recognized the validity of ajid his liabihty 
upon other similar notes which he himself had not 
signed after full knowledge that the signature was 

• not his handwritmg, was held properly received in 
conjunction with evidence that the signature was, in 
fact, made by the son as tending to show authoiity 
in the latter to sign. 

Compare, with the last case, Shisler v. Vandike, 92 Pa. 
St., 447; s. c, 37 Am. Rep., 703 (holding that a forged 
indorsement cannot be ratified by the person whose 
name is forged, as the act is criminal and against pub- 
lic pohcy. Following McHugh v. Schuylkill, 67 Pa. 
St., 391; s. C, 5 AnCRep., 445). 

S. P., Workman v. Wright, 33 Ohio St., 405; S. C, 31 
Am. Rep., 546. 

The distinction between a void and voidable act so far as. 
it is susceptible of ratification by the principal seems 
to be this: where the fraud is of such character as to 
involve a crime, the ratification of the act from Avhich 
it springs is opposed to public policy and hence can- 
not be permitted. But where the transaction is con- 
trary onlv to good faith and fair dealing, where it 
affects individual interests only, ratification is allow- 
able. Shisler v. Vandike (above). 

But see People v. Bank of North Am., 75 N. Y., 547 
(holding that where a clerk had been generally pro- 
hibited from indorsmg drafts, and specially forbidden 
on several occasions, the fact tliat he did indorse 
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them in a few instances without disapproval, is im- 
material upon the question of his actual authority, 
and insufficient under the circumstances to justify an 
inference of his implied authority). 

§ 109. — similarity of transactions. — One who seeks to 
support a transaction with an agent had in the agent's 
name instead of that of the principal, by a previous course 
of dealing implying authority, should show that the form 
of the previous transactions were such as to justify reliance 
on the agent's authority. 

Hogarth v. Wherle3% L. R. 10 Com. PI., 630; s. c, 14 
Moak's Eng., 474, where it was held that an agent of 
a firm who took a draft from their debtor payable to 
"my order" instead of to "our order." is not pre- 
sumed to have been authorized, from mere proof that 
he had previousl}^ taken drafts in the course of his 
agency, unless the form of the pi'evious drafts is 
shown. Ahh. Tr. Ev., 400. 

§ 110. Single transaction not enough. — Evidence of a 
single isolated transaction of a similar kind is not alone 
admissible for the purpose of showing agency. 

Morris v. Bethell, L. R. 4 Com. PL, 765 ; and 5 Id., 47. 

But see Wilcox v. Chicago etc. Ry. Co. {Minn., 1877), 5 
Reporter, 114, where it is said : "a single act of the 
agent and a recognition of it by the principal may be 
so unequivocal, and of so positive and comprehensive 
a character as to place the authority of the agent to 
do similar acts for the principal beyond any ques- 
tion." But the point does not seem to have been 
much considered. . 

§ 111. Unauthorized signing of name luithout indication 
■of agency. — Where relations such as tend to show agency 
appear, evidence that the assumed agent had previously 
signed the name of the other party in similar transactions, 
and that the latter with knowledge that his name had been 
so used, recognized the signa.tures as if his, is competent as 
tending to show an implied authority to sign his name. 

Hammond v. Varian, 54 N. Y.. .398. 

Abeel v Seymour, 6 Hvn (N. ¥.), 656. 

Whether reliance thereon must be shown, see Weed r. 
Carpenter, 4 Weucl (KT. V.). 219 ; Morris v. Bethell, 
L. R., 5 Com. Pi., 47 ; 4 PI., 765 ; see also Abb. Tr. 
Ev. , 393. 

§ 112. Unauthorized actsofivife or child. — The payment 
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or other ratification of obligations incurred without authority 
by a wife or child does not necessarily imply authority to 
incur similar obligations. 

Green v. Disbrow, 56 iV. F. , 334, holding it .error to 
receive in evidence that the father paid other debts of 
his son to otlier persons, as tending to show that 
tlie son acted as agent foi' the father in contracting 
the debt sued for. 

[Distinguished inWallis v. Eandall, 81 N. Y., 164, 168; 
aff'g 16 Hun {N. ¥.), 33.] 

And see, Butts u Newton, 29 l^isc, 632 (where tliere 
was no pretense in tlie evidence tliat the alleged 
principal had authorized his wife to act as his agent 
at any time before she did the acts complained of by 
him, and it was held that the ratification of one or 
more of these unauthorized acts was not evidence 
tending to show her authority to do others or tend- 
ing to ratify them). 

Cited in Gallinger v. Lake Shore Traffic Co., 67 Wise, 
539; s. c, 30 Northwest. Rep., 789, 794. 

§ 113. Relationship. — Mere relationship will not sustain 
an inference of agency. 

Le Count v. Greenley, 6 N. Y. State Rep., 91. (Act of 
father of defendant without any authority in employ- 
ing plaintiff, a real estate broker, to sell defendant's 
real estate.) S. P., McNamara v. McNamara, 62 Ga., 
200. 

Fecheimer v. Peirce {Mich., 1888), 14 Western Rep., 
648; S. C, 38 Northiuestern Rep., 325 (husband not 
presumed wife's agent). 

§ 114. Joint intere't. — Proof of joint interest or joint lia- 
bility is not alone usually sufficient to raise a presump- 
tion of agency. 

Wallis V. Randall, 81 N. Y, 164; rev'g 16 Hun {N. Y.), 

33, and citing cases. 
Contra, Steph. Dig. L. Ev., art. 17. 
And see Black v. Lamb, 1 Beasl. {N. J.), 108, 122 ; Cady 
V. Shepherd, 11 Pick. {Mass.), 400; Lowe v. Boteler, 4 
Harr. & M. {Md.), 346. 
See the principle stated in Ahh. Tr. Ev., 188, 189. 

§ 115. Presumption of continuance. — The rule that agency 
proved once to have existed is presumed in the absence of 
evidence to the contrary to have continued,^ does not apply 
to a special agent of such class that a person dealing with him 
is bound to ascertain the limits of his authority," 
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between principal and agent where no general agency has. 
been shown, but only a succession of transactions.^ 

1 Fassin v. Hubbard, 55 N. Y., 465 (holding that it hav- 
ing- been shown that H. was general agent of a dis- 
solved firm in liquidation in 1860-61 it would be pre- 
sumed that he was such agent in 1862, unless the con- 
trary be shown). 

^ Crane v. Evans, 1 N. T. State Rep., 216. Daniels, J. 

3 Richards r. Millard, 56 N. Y., 574; rev'g 1 Supm. Ct. 
{T. & C), 247. (Holding a charge that the jury had 
a right to look into the pre-existing relations as bear- 
ing upon the probabilities of agency in a later trans- 
action erroneous). 

§ 116. Scope of authority, — local usage. — Usage in a 
particular trade is admissible for the purpose of showing 
the scope of the agent's authority, whether this usage be 
known to the principal or not, it being assumed that the 
parties must have contracted subject to or with reference 
to such usage.' 

But neither express authority, nor authority implied by 
law as an incident of the relation between the parties, can 
be varied or enlarged by evidence of a local usage in the 
particular trade. ^ 

^ Browne on Law of Usage and Customs, 90, 91, citing 
Bayliffe v. Butterwoith, 1 Exch., 425, and other 
cases. 

^Higgins V. Moore, 34 N. Y., 417 (usage in New York 
allowing brokers to receive payment for grain sold by 
them when the seller resides out of the city incom- 
petent) . 

Wheeler v. Ne who uld, 16 iV. F., 392; aff'g 5 Diier {N. 
Y.), 29 (local custom in New York citj^ to sell com- 
mercial paper, pledged as security for a loan at pri- 
vate sale and for the best price obtainable) . 

Dykers v. Allen, 7 Hill {N. Y.), 497 (usage among 
brokers to hypothecate or dispose of stock at pleas- 
ure, which had been pledged with them and on pay- 
ment of the debt to return an equal number of shares 
of the same kind). 

But see La^mson v. Sims, 48 N. Y. Super. Ct. (J. & S.), 
281 (holding that the facts that an agent was author- 
ized by his principal to sell certain real estate, and 
that it was the custom of the locality to make such 
sales through brokers, are sufflcient to authorize a 
finding of authority in the agent to employ a broker 
to negotiate the sale) . 
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§ 117. Scope of agency : usage. — On a question of implied 
authority, evidence of custom or usage in a particular trade 
or business is admissible to prove or disprove the scope of 
the agent's authoritj . 

Compare Commercial Mut. Marine Ins. Co. v. Union 
Mut. Ins. Co. of N. Y., 19 How. {U. S.), 318 ; s. c, 
15 Law. ed., 636 (proof that presidents of insurance 
companies in a city had been accustomed to contract, 
orally for issuing policies held evidence of their au- 
thority). 

Turner v. Keller, 66 N. Y., 66 (custom to give notes for 
goods). 

§ 118. Authority to indorse check. — Authority to collect 
does not imply authority to indorse with the principal's 
name a check taken in collection and expressed to be pay- 
able to the principal or his order. 

Robinson v. Chemical Nat'l B'k, 86 N. Y., 404 ; afl'g 10 
N. Y. Weekly Dig., 315 (action against hank for 
conversion). 

§ 119. — to cancel contract. — An authority to make a 
contract for another is not evidence of authority to cancel 
or surrender it.^ But a general express authority to 
make contracts in the course of a business, implies au- 
thority to cancel or surrender contracts made thereunder. - 

iStilwell V. Mutual L. Ins. Co., 73 JSF. Y, 385, 392 (hold- 
ing, in an action by a wife to have restored a policy 
of insurance taken' out by her husband on the latter's 
life, as her agent, which had been surrendered by him 
to the company, that the trial judge was justified in 
finding that the surrender was made without her 
knowledge or consent). 
Indianapolis Rolling Mill v. St. Louis etc. R. R. Co., 120 
U. 8., 256; 30 Law. ed., 639; 7 Sup. Ct. Rep., 542; 
alf'g 26 Fed. Rep., 140 (president and superinten- 
dent having authority to bind the company by un- 
sealed contracts, has implied authority, in good faith 
to release any such contract he has made). 

^Anderson v. Coonley, 2lWend. {N. Y.), 279 (holding that 
a general agent to buy, though in a particular busi- 
ness only, is presumed to have had power to rescind. 
Otherwise in case of implied authority arising from 

course of dealing). 
Harrison v. Burlingame, 48 Hun {N. Y.), 212. (Here 
the surrender of avaluable security was without con- 
sideration.) 
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§ 120. — to receive payment of price. — One selling for a 
known principal is not presumed from that fact alone, to 
have authority to receive payment. 

Higg-ins V. Moore, 34 N. Y., 417 (sale by broker, o^. 
grain to be shipped by. principal known to buyer). 

§ 121. —of negotiable paper.— Mere possession by the al- 
leged agent of negotiable paper so expressed or indorsed as 
to be payable to another person is not alone any evidence 
of authority to receive payment for that other. 

Doubleday v. Kress, 50 N. Y., 410, rev'g 60 Barb. {N. 

Y.), 181; s. C, 10 Am. Rep., 502 (promissory note 

payable to order of pa3'ee and not indorsed by him). 
S. P'., Wardrop v. Dunlop, 1 Hun {N. Y.), 335; s. C, 3 

Supm. Ct. {T. & C), 531; aff'd without opinion in 59 

N. Y.. 634. 
Compare Chappelear v. Martin, Ohio (1887), 9 Western 

Rep., 436; s. c, 12 Northeast. i?ep.,448, and cas. cit. 

(Here the payee knew that the principal was dead.) 

§ 122. — of bond and mortgage. — Under the rule that the 
possession of a bond and nKn^tgage by the attorney of the 
mortgagee to whom, as such attorney, the interest had 
been paid, is sufficient evidence of his authority to receive 
the principal,^ the person relying on such authority must 
show that on each occasion in respect to which it is relied 
on, the securities were in the attorney's possession.^ 

Authority of an attorney to receive the principal of a 
bond and mortgage not in his possession cannot be inferred 
from the facts that the loan was made through him, and that 
lie drew the securities, and that he had authority to collect 
interest.^ 

1 Wilhams v. Walker, 3 Sandf. Ch. {N. Y.), 335. 
Followed in Megary v. Funtis, 5 Sandf. (N. Y.), 376, 

and approved in Smith v. Kidd, 68 N. Y., 130, 137. 
See also Paley on Agency, 274, and cases there cited. 
S. P., Brewster v. Carnes, 103 N. F., 556, 5G4. 
Stiger V. Bent, 111 III.. 32a. 
Haines v. Pohlmann, 25 N. J. Eq., 179. 
Adams /■. Humphreys, 54 Ga., 496. 
This presumption terminates with the principal's 
death. Megary v. Funtis, 5 Sandf. (N. Y.), 376. 
'-iWniiams v. Walker, 2 Sandf . Ch. (iV. F.), 335. 
Quoted with approval m Smith v. Kidd, 68 N. Y., 130, 
137. 
^ Smith V. Kidd, 68 N. Y., 130. 
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§ 123. Ratification.— HYiQ authority of an agent to do the 
act in question may be shown by evidence that the princi- 
pal with full knowledge of the transaction, ratified it; and 
this ratification may be either express,' or implied from his 
acts * or from silent acquiescence .■■' in the thing done. 

1 First Nat'l. Bank v. Ballou, 49 N. Y., 155,158 (where 
the receipts for part payment of a uote, given by the 
agent was shown the principal, and he approved of it). 

3 Gold Mining Co. t;. Nat'l Bank, 96 U. S., 640 ; s. C, 24 
Lcnv. eel., 648 (holding tliat if an agent without au- 
thority borrows money in principal's name, \\'\\o when 
it has iDeen applied to ins use and paj'ment is demanded 
of hira, fails within a reasonable time to disavow the 
act, the jury may consider him as assenting to the act). 

Merchants Bank t'. State Riud*:, -^0 Wall. {U.S.), 604 
(retention of money received through agent, after de- 
mand, sufficient proof of ratification). 

Abb. Tr. Ev., 242. 

Hankins v. Baker, 46 N. T., 666 (where the party den^'- 
ing the agency received fiom the broiler a warehouse 
order, retained it, and authorized an etfoit to sell the 
goods.) 

S. P., Thompson v. Gardiner, L. R., 1 Com. PI. Div., 777 ; 
s. C, 18 Moak's Erig., 32.s (evidence that the broker 
sent a note of the bargain to the buyer, who kept it 
without objection until called on to fulfill tlie con- 
tract, when he objected merely on the ground that the 
broker did not sign it). See also Abb. Tr.. Ev. :i29. 

Diedrick v. Richley, 2 Hill (N. Y.), 271 (authority of 
agent to submit to arbitration conclusively pi'oved by 
evidence that the principal appeared and proceeded 
before the arbitrator). 

3 Weed V. Carpenter, 10 Wend. {N. Y.), 404 (silence of 
endorser after receiving notice of protest, and failure 
to appear before default, and even then not until after 
the maimer had absconded, competent to show ratifi- 
cation). 

§ 124. — as a new act. — Ratification may be proved even 
by a person who dealt with notice that , the alleged agent 
was without authority. ' 

For ratification is an adoption of the act, and not merely 
presumptive evidence of the authority. '^ 

^ Commercial Bank of Buffalo v. Warren, 15 N. Y.,. 
577. 

3 Brisbane v. Adams, 3 N. Y. , 129. 
Commercial Bank of Buft'alo 'v. Warren, 15 N. Y., 577.^ 
But compare Gorham v. Gale, 7 Cutv. {N. Y.), 139. 
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Contra, in case of an unaulhorized act not clone for tl e 
pi'incipa-l's benefit. C'l-iig'head r. Peterson. 72 N. Y., 
■z:'.); s. c, 28 Am. Rep., i50; atf'g- 10 Hun (iV. Y.), 
59G. 

Compare Meehan v. Forrester, 53 N. Y., 277, to the 
ett'ect that blind acceptance of the benefit may be 
deemed an adoption of the a.erent's act. 

Tlierefore ratification after suit brought is not com- 
petent as in a common law action showing' adoption, 
but if at all only as evidence tending- to show original 
authority. 

II.— Disproving Agency or Authority. 

§ 125. General reputation. — General reputation of revo- 
•cation of agency may be competent as tending to show notice 
of it. 

Baker v. Barney, 8 Johns. {N. Y.), 73 (repute of hus- 
band and wife living under separation articles com- 
petent to tei'minate presumption of her agency for 
him). 

§ 126. Separation of husband and wife. — Notice that hus- 
band and wife have separated and a suit for separation and 
alimony is pending, iniphes notice that the husband is no 
longer agent for his wife in matters in which he has been 
accustomed previously to act for her. 

Whitehead v. N. Y. Life Ins. Co., 102 iV. F., 143; s. c, 
4 Ua.stern Rep., 713; modifying 33 Hun {K Y.), 425, 
and holding- that thereaftei- forfeiture of a policy on 
his life for her benefit, on his failure to pay premiums 
without notice to her, could not be sustained. 

§ 1 27. The same. — No presumption of the wife's agency to 
bind the hiiHband, as for instance for domestic supplies, 
exists after she has left him voluntarily and without cause. 

Johnston v. Sumner. 3 11. & N.. 261; Biffln v. Bignell, 
7 Id., 877 ; Abb. Trial Ev.,.ir'i. 

§ 128. Revocation. — A general or continuing agency hav- 
ing been shown, he who relies on the principal's revocation 
must show notice given thereof; and as against persons 
theretofore accustomed to deal with the agent as such, no- 
tice must be brought home to them. 

Claflin V. Lenheim, 6fi N. Y., 301, 305 (holding it error 
to submit to the jury the question of constructive no- 
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tico, in the absence of any evidence tending to show 
actuiil uoticc. Tlie rule is tliesame as iu case of part- 
nersliip. 

Compare McNeilly v. Continental Life Ins. Co., 06 N. 
Y., 33, 28 (holding in action on an insurance policy, 
that evidence that after the insured had for a number 
of years paid the premiums to a local agentj the mail- 
ing to the insured of a postal card, with the words 
" remit direct to home office " was not sufficient proof 
of notice of revocation to warrant the trial judge to 
direct a nonsuit). 

Story on Agency, § 470. 

§129. — by death or incapacity. — Death ^ or incapacity » 
of agent or principal, or of one of a firm of agents, or of one 
of a firm of principals ^ is an instant revocation, irrespective 
of notice.'' 

A power coupled with an interest is not revoked by the 
death of the principal, nor by that of the agent.* 

^Martine v. International Life Ins. Co., 53 N. Y., 339, 
342; s. C, 13 Am. Rep., 529 (holding that the surviv- 
ing partner of a firm of insurance agents could not 
bind the company by receipt of premium). 

^Salisburjr y, Brisbane, 61 N. Y., 617 (incapacity of one 
of the firm of agents). 

sMarlett v. Jackman, 3 Allen {Mass.), 287, 295. 

4 Grapel v. Hodges, 49 Htm {N Y.), 107. 
Contra : McKee v. Cochrane {D. C), 1889; 17 Wash. L. 
Rep., 219. 

ALTERATIONS.— [See also Accounts, Age, Genuineness, 
Handwriting.] 

§130. Allegation. §140. Description, 

'lot. Effect of iilteratinn, on eompe- 141 Explainin<r, as immaterial, 

tency as evidence. 14J. — as made by third person. 

13-3. What is material. 143. by consent. , 

133. Inspection. ■ 144. Extrinsic evidence to supply 

134. Signatu;e and body. obliteration. 

13.5. Effect of call for explanation. 143. Abstract or memorandum cor- 
136. — of failure to explain. robnrating the testimony. 

)37. — of attempted explanation. 146. Official document. 

138. — of alteration on validity. 147. Certified copy, 

139. Competency of witness to ex- 
plain. 

§ 130. Allegation. — If the allegation follows the original 
instrument only, production of the altered instrument may 
be a variance. 1 
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If the allegation follows the alteration and not the orig- 
inal, then if the allegation is not put in issue the altered in- 
strument is admissible, and eviaence cf the alteration is 
not admissible ;- hut if the allegation is i-uc in issue, even 
by a general denial, objection to a material alteration is 
available.^ 

^And if the alteration is by the holder, in his own favor, 
it destro3's the ehect of the instrument as evidence. 
See § 138, and in that case even if such matter must, 
according- to Hirschman v. Budd, L. R. 8 Exch., 171 ; 
s. c, 5 2Loak's Eng., 361, be specially pleaded, amend- 
ment ouglit to be allowed when tlie alteration is first 
disclosed at the trial. 

^Smedberg-h v. Whittlesey, 3 Sandf. Cli. {N. Y.), 320. 

3 Schwartz v. Oppold, Tl N. Y., 307, aflf'g 7 Daly {N. Y.) 
1'31 (note sued on). 

Boouici' n. Koon, 6 H^m {N. Y.) , 645 (where the rule 
IS more fully reasoned). 

Beauerle r. Wriges, 5 N- Y. Weekly Dig., 363 (contract 
sued on, and counterclaim thereon alleged hj defend- 
ant ; and altered contract produced by defendant in 
support of his counterclaim). 

§ 131. Effect of alteration on competency as evidence. — 
An instrument offered in evidence is not to be absolutely 
excluded merely because of a material alteration, even if 
appearing on its face. ^ 

iPring-le r. Chambers, 1 Ahh. Pr. {N. Y.), 58 (disapproving- 
the noted ruling- in Warren's " Ten thousand a 
year "'). 
Maybee v. Sniffen, 2 E. D. Smith {N. Y.), I (well con- 
sidered dict/nii by Woodruff. J., on a review of the 
cases. And the decision was affirmed in 16 N. Y., 560, 
on the g-i'ound. so far as this point is concerned, that 
tliere was no proof that tlie alteration was made after 
execution). 

§ 132. What is material. — Where the alteration is set 
w as a bar against enforcing the instrument the question 
is whether, if effective, it could in any event change the 
legal liability of the party or work to his prejudice.^ 

Where the alteration is objected to merely as requiring 
explanation before receiving the instrument in evidence, the 
question is whether it is material to the purpose for which 
the instrument is offered.^ 
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The question of materiality is one of law, and solely for 
the court. ^ 

1 Booth V. Powers, 56 N. Y., 23; rev'g Flint v. Craig, 59 
Barb. (N. Y), 319. 

^For illustration, see Hay v. Douglas, 8 Abb. Pr., N. S. 
(iV 1"). 217; s. C, '2^Sweeruj {N. F.), 49 (receiving 
deed as corroborative of testimonj^ that a note was 
given on a, pui'chase, notwithstanding interlineation 
in description of premises). 

^Steele ?>. Spencer, 1 Pet. {U. 8.), 552, 561; s. c, 7 Law. 
ed.. 259. 
S. P., Bell V. Bruen, 1 Hoir. {U. S.), 169, s. c, 11 Lmv. 
ed., 89. 

§ 133. Inspection. — The jury may be satisfied from an in- 
spection of the paper itself that the alteration was before 
signing. 

Hills V. Barnes. 11 N. H., 395, citing Goock v. Bryant, 
1 Shep. (Me.), 386, 390. 

Smith 0. United States, 2 Wall. {U. S.), 219, 232; s. c, 
17 Law. ed; 788 {Dictum). 

Rogers v. Voshurg, 87 N. Y., 228, only decides (upon 
this point) that where a material alteration after exe- 
cutioTi is alleged as a defence, the court cannot on 
mere inspection of the paper, witliout allowing ex- 
trinsic evidence, decide that it was made before execu- 
tion. 

§ 134. Signature and body. — Proof of signature and de- 
. livery is prima facie evidence that the body of the writing 
of which it appears to form a part, is genuine if uncontra- 
dicted by the party, he being present. 

Gomm. V. Coe, 115 Mass., 504, and see Simpson v. 
Davis, 119 Id., 269; s. C, 20 Am. Rep., 324. 

§ 135. Effect of call for explanation. — If objection be 

made that the altered instrument is not sufficient to go to 

the jury, and the judge is satisfied both that the alteration is 

material to the purpose for which the instrument is offered, 

and that it is sufficiently suspicious to require explanation, 

before submitting the instrument to the jury, he may 

receive it subject to explanation, or on condition that 

counsel will give explanation. 

Smith V. McGowan, 3 Barb. (N. Y.), 404, 407 (holding 
that whether the instrument or the explanation shall 
be first received is discretionary.) 
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Smith V. United States, 2 Wall. (U. S.), 219,231; S. C, 
17 Law. ed., 788. 

Churchman v. Smith, 6 Wharton {Pa.), 146; S. C, 36 Am. 
Dec, 211, with note (reversible error to admit in evi- 
dence a book of entries erased and altered in a 
material part, without explanation). 

§ 136. Effect of failure to explain. — If required explana- 
tion is not forthcoming, the judge may, if the suspicion be 
so clear as not to leave a question for the jury, exclude the 
document, or strike it out if already conditionally received; 
and, if the document be essential to the cause of action or 
defence, direct a nonsuit or verdict. 

Tillou V. Clinton & Essex Mut. Ins. Co., 7 Barb. {N. F.), 

564, 568. 
S. P., Evans v. Deming, 20 N. T. Weekly Dig., 71. 

§ 13Y. Effect of attempted explanation. — If explanation is 
-given such that a verdict could be sustained on the instru- 
ment as explained, the instrument with all the evidence 
as to the alteration will go to the jury for their determina- 
tion of the question of alteration. 

The conflict in the cases when analj^sed turns chiefly on 
the question what instructions should he given the 
jury on the burden of proof. 

I. Authorities holdhig that there is no presumption 
either way, but the paper should go to the jury with 
the evidence as a question solely for them: 

Printup i;. Mitchell, 17 Ga., 558; s. c, 63 Am. Dec, 
258; Hunt v. Gray, 35 N. J. L., 227; Hayden v. Good- 
enow, 39 Coim., 164; Ely v. Ely, 6 Gray {Mass.), 439. 

II. Authorities holding that there is a presumption that 
an alteration in a deed was made before execution : 
Little V. Herdon, 10 Wall. {U. 8-), 26 ; s. C, 19 Law. 
«d., 878 ; Long v. Patton, 19 Law. ed. {U. S. S. Ct.), 
■■881; White v. Hass, 32 Ala., 470; Paramour v. 
Lindsey, 63 Mo., 63. 

Tlanrick v. Patricia, 119 V. S., 156, 172; s. c, 30 Law. 
ed., 396. 

[Contra, Ely v. Ely, 72 Mass. (6 Gray), 439, holding 
it error to so charge ; and that the burden is always 
on the party adducing the instrument; but that the 
appearance of the paper may be enough to sustain a 
finding that the alteration was made before execution.] 

III. That the burden is on the party ofl'ering it, to ex- 
plain. Jackson v. Osborn, 2 Wend. {N. Y.), 555 (re- 
versing for error in charging the contrary). 
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S. P., Evans v. Deming-, 29 N. Y. Weekly Dig., 71. 

O'Donnell v. Harmon, 3 Daly {N. Y.), 424. 

Benj. Chal. Bills, n. and c, 259, art. 250. (So laid down 

as to one suing- on altered instrument.) 
IV. That if the alteration is not suspicious the burden 

is on the objector. Ins. Co. of North America i. 

Brim, 111 Ind., 281; s. c, 9 Western Rep., S'iZ; 12 

Northeastern Rep., 315. 

§ 138. Effect of alteration on Validity. — To invoke the 
rules that an alteration by the holder, in a material partj 
precludes him from recovering on it; and that fraudulent 
alteration by him in such a part precludes him from recov- 
ering even on the original consideration;' it must beafifirm- 
atively shown that the alteration was made by him.^ 

1 Meyer v. Huneke, 55 N. Y., 412 and cas. cit., rev'g- 65 

Barb. {N. Y.), 304. 
See cases collected in note in 17 Am. Rep., 97. 

2 Van Brunt v. Van Brunt, 3 Edw. Ch. {N. Y.), 14. 
Alteration in an instrument which before alteration had 

already effected a transmutation of title or posses- 
sion does not defeat it; for alteration cannot recon- 
vey. Lewis v. Payn, 8 Cow. {N. Y.), 71; Smith v. 
McGowan, 3 Barb. {N. F.),404, 407. 

§139. Competency of witness to explain. — Any witness 

having knowledge may testify to the time of the making 

or existence of an alteration, even though the instrument 

be one which can only be proved by a subscribing witness. 

Perry v. Corwithe, 18 Johns. (N. Y.), 499. 

§ 140. Description. — A witness may be questioned as to 
the facts apparent on the condition of a writing presented 
to him, as for instance whether its body and signature were 
written with the same ink; whether there appeared to be 
an erasure ; and whether either edge was cut, or an ordin- 
ary foolscap edge ;' and an expert may be interrogated as 
to whether an erasure was made before or after the body of 
:the instrument was written.^ 

1 Dubois V. Baker, 30 iS^. F., 325; afl'g40 Barb: {N. Y), 
556. 

~ Id. But compare Sackett v. Spencer, 29 Barb.' {N. 
Y.), 180; Cheney v. Dunlap, 20 Nebr., 265. 
Phoenix Fire Ins. Co. v. Philip, 13 Wend. (N. Y.), 81; 
and § 90, as to age of writing. 
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§ 141. Explaining, — as immaterial. — An unnoted era- 
sure in a deed may be shown to be immaterial by oral evi- 
dence of the subject-matter referred to. 

Hanrick v. Patrick, 119 tT". S., 156, 173; 30 Law. ed., 396; 
7 Sup. Ct. Rep., 147 (so holding' of an alteration 
changing the name of the grantee from Elizabeth to 
Eliza, explained by proof that both names indicate 
the same person). 

§ 142. — as made by third person. — A material alteration 
in the instrument under which a party claims, may be ex- 
plained by showing that it was made without his privity 
while the instrument was not in his possession, and by 
another party or a stranger ; and if the nature and extent 
of the alteration and the original terms of the contract can 
be clearly ascertained, the alteration will not affect the 
party so claiming under the instrument. 

Martin v. Tradesmen's Ins. Co., 101 N. Y., 498. 

§ 143. — as made by consent. — An unnoted alteration even 
in a sealed instrument, may be explained by oral evidence 
that all parties consented to its being made. 

Speake v. United States, 9 Crunch {U. (S.), 28. Erasure 
of one signature in bond, and substitution of another. 

It may be otherwise of an alteration in a matter requir- 
ed by statute. 

§ 144. Extrinsic evidence to supply obliteration. — An in- 
strument is not to be excluded because of an alteration or 
mutilation cancelling a material part, if there is no indica- 
tion of fraud or intent to annul the instrument, and the 
lost words are supplied by extrinsic evidence. 

Polk V. Wendell, 9 Cranch {U. S.). 87, 97; s. c, dLaiv. 
ed., 065 (here the sum fixed as the consideration of a 
grant had been obliterated by tearing it out. Mar- 
shall, Ch. J., says: " Had the whole grant been lost, 
a copy might have been given in evidence ; and it 
would be strange if the original should be excluded 
because a word which could not be mistaken, and 
which, indeed, is not essential to the validity of the 
grant, has become illegible "). 

§ 145. Abstract or memorandum corroborating the testi- 
mony. — An abstract or memorandum of the contents of the 
original instrument, with proof that it was correctly made 
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is competent in connection with the testimony of the wit- 
ness who made it, to show that a deviation now apparent 
on the face of the original is a subsequent alteration. 

Nat'l. Ulster Co. Bk. v. Madden, 41 Hun-{N. F.), 113. 

§ 146. Official document. — The rule as to requiring ex- 
planation from the party offering an altered document, does 
not apply to an official record of a sworn officer, produced 
from the proper custody other than that of the party offer- 
ing it. 

People ex rel. Stone v. Minck. 21 N. Y., 539. 
Devoy v. Mayor etc. of N. Y., 35 Barb. {N. Y.), 264 ; 
s. c, 32 How. Fr. {N. Y.), 226. 

§ 147. Certified copy. — Alterations in a certified copy or 
-an exemplification, are not alone ground for excluding it, 
if they are marked and verified as such by the initials of the 
a.uthenticating clerk of the court. 

Lazier v. Westcott, 26 N. Y., 146. 

AMBIGUITY.— [See also Abbreviations, Admissions, In- 
tent, Threat.] 

§ 148. Symbol. § 153. SuiTounding' circumstances. 

149. Absence of dollar mark. 154. Usage of the busmess. 

150. Illegibility. 155. Practical construction. 

151. Blank. 156. Creating by extrinsic evidence. 
15S. Patent and latent. 157. Technical meaning. 

§ 148. Symbol. — Oral evidence is competent to explain 
the meaning of a symbol used in a written contract, as in a 
stipulation to pay " at the rate of ^ dolls, per ton." 

Taylor v. Beavers, 4 E. D. Smith {N. Y), 215 (admit- 
ting' evidence to show that $1.10 was in fact agreed 
on). 

§149. Absence of dollar mark. — The absence of a dollar 

mark, and the fact that there is no other indication of the 

denomination of money indicated by a column of figures, 

than the column line or comma usually separating dollars 

and cents, does not impair the admissibility or effect of the 

account. 

State V. Ring-, 29 Minn., 78. 

S. P., in warrant for collection of taxes, 14 Abb. N. C, 

378, 381, and cas. cit. (afl'd it seems without opinion in 

96 N. Y, 670). 
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Contra, McClellan v. District of Columbia, 17 Wash. L. 
Rep., 222, and cas. cit. 

§ 150. Illegibility. — Oral evidence is competent to dispel 
doubt as to "what a word or character in an instrument was 
intended to be. 

Ai'thur V. Roberts, 60 Barb. {N. Y.), 580. 

§ 151. Blank. — The omission to fill a blank with a num- 
ber or other term essential to give meaning to the provision 
in which it occurs, creates a patent ambiguity which cannot 
be corrected by oral evidence. 

Vandevoort v. Dewey, 42 Hun {N. T.), 68, 71. 
Compare, Camden Iron Works v. Fox, 34 Fed. Rep., 
200. 

§ 152. Patent and latent. — The rule forbidding extrinsic 
evidence to cure a patent ambiguity is not applicable ex- 
cept where the writing is required by a statute which the 
patent ambiguity prevents it from satisfying. In other 
cases the existence of a patent ambiguity invites extrinsic 
evidence. 

For illustrations of the rule see Mansfield v. N. Y. Cen- 
tral etc. R. R. Co., 102 N. Y., 205 ; s. c, 4 Eastern- 
Rep., 899 ; Moore v. Meacham, 10 N.Y., 207; Field v. 
Munson, 47 Id., 221. 

§ 153. Surrounding circumstances. — Whenever the lan- 
guage used is susceptible of more than one interpretation,, 
oral evidence of the surrounding circumstances existing 
when the contract was entered into, the situation of the 
parties and the subject matter of the instrument, is admis- 
sible. 

French v. Carhart, 1 N. Y., 96, 102, and cases cited 
(applying this I'ule to the construction of a deed of 
lands). 

Hinnomann v. Rosenback, 39 N. Y., 98 (holding that a 
stipulation in a building contract to pay a specified 
sum, in an order on a firm named, was explainable \>j 
oral evidence that the firm were dealers in building 
materials, and that it was not intended the order 
should be payable in cash). 

Manchester Paper Co. v. Moore, 104 N. Y., 680 (holding 
that the conversations of the parties in entering into 
the contract, and the characteristics of the business, 
and their relative needs and modes of action could be 
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proved, in order to show what the term " ruling 
"market rates " meant, when it had been shown tliat 
there were two market rates. But a prior oral agree- 
ment could not be shown). 

§ 154. Usage of the business. — To explain ambiguous lan- 
guage in a contract, evidence of the known and .ordinary 
course of the particular business is competent; ' but not evi- 
dence of how it vp-as understood by other dealers with the 
same house, unless the party to the contract is shown to have 
been cognizant of such other transactions.^ 

1 Lyon r. Lennon, 106 Ind., 567; s. c, 7 Northeast. Rep., 
311. 

^Newhall v. Appleton, 102 N. Y., 133 (excluding other 
transactions for want of evidence of plaintiff's knowl- 
edge). 
Fabbri v. Phoenix Ins. Co., 55 N. Y., 199 (admitting 
other transactions where the party's knowledge was. 
shown). 

§ 155. Practical construction. — When the meaning of a 
contract is ambiguous, extrinsic evidence, oral or written, 
is competent to show the practical construction put upon it 
by the parties by their acts under it.^ 

So of their practical construction of previous similar 
contracts in the same terms. ^ 

1 French v. Carhart, 1 N. Y., 96, 102, and cases cited 
(receiving such evidence as to what was conveyed or 
reserved by a deed). 

Approved in Steinbach v. Stewart, 11 Wall. {U. 8.), 
566; s. C, 20 Laiv. ed., 50 (receiving such evidence on 
the question whether a deed was intended as a grant 
or a license). 

S. P., Mayor etc. of N. Y. v. Starin, 106 JV. Y, 1, and 
cases cited. 

Cavazos v. Trevino, 6 Wall. {U. S.), 773, 787, cited 
under Boundary. 

Union Bank v. Hyde, 6 Wheat. {U. S.), 572; s. c, 5 
Law.ed., 333. (An indorsei-'s stipulation that if his 
notes should not be protested, he would consider him- 
self bound in the same manner as if legally protested, 
held to be ambiguous, and parol evidence was ad- 
missible to show that, by the understanding of 
both parties, and practical construction by one ac- 
quiesced in by the other, it dispensed with demand 
and notice on paper not strictly subject to "protest.") 
2 Gray v. Gannon, 4 Hun {N. Y.), 57; s. c, 6 N. F. 
8upm. Ct. {T.&C), 245. 
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§ 156. Creating by extrinsic evidence. — To create an 

ambiguity in the use of common and ordinary language in 

a written contract, so as to let in oral evidence, it is not 

enough to show circumstances known to one of the parties, 

but unknown to the other, which might have influenced the 

former in making the contract; but there must be proof of 

circumstances known to all of the parties to the agreement, 

and available to aU, in selecting the language employed to 

express their meaning. 

Brady v. Cassidy, 104 N. Y., 147. (Use of words 
" manufactured stock on hand" in a bill of sale, not 
explainable by showing that a part of the apparent 
stock had been previously contracted to others.) 

§ 15Y. Technical meaning. — It may be shown by oral evi- 
dence that a term has acquired a technical meaning in trade 
or art, different from its ordinary meaning, for the purpose 
of showing which meaning was intended. 

Pollen V. Le Roy, 30 N. Y., 549; aff'g 10 Bosw. {N. Y.), 
38. 

Compare Moran v. Prather, 23 Wall. {U. S.), 493 ; s.c, 
23 Laiv. ed., 1 2 1 (holding that the phrase ' indebtedness 
due us by said steamboat " and the like, in a release 
and guaranty', could not be explained by oral evidence 
as meaning only debts enforcible in rem.), and Agai 
warn Bank v. Strever, 18 N. Y., 502 (allowing oral 
evidence to explain a memorandum that a note was left 
as security " for all liabilities incurred by D. to the A. 
Bank," as including future liabilities), 

AMOUNT.— [See also Quantity.] 

§ 158. Alternative computations by experts. — To assist 
the jury or court in calculating the amount according to 
several theoiies of liability or hypotheses, it is proper to re- 
ceive statements or plans of adjustment made by experts 
according to each of the several hypotheses or theories, not 
as evidence of the facts stated, but leaving the jury free to 
accept either or reject all. 

Home Insurance Co. v. Baltimore Warehouse Co., 93 IT. 

8., 527, 547. 

APPLICATION OF PAYMENTS. -[See also Payment.] 
§ 159. Oral evidence. § 160. Direct testimony. 
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§ 159. Oral evidence. — Oral evidence is competent to show 
that it was agreed that a payment should be applied not 
in the order in which the items stood in the account, but in 
different manner. 

Mack V. Adler, 22 Fed. Rep., 570. 

§ 190. Direct testimony. — The testimony of one of the par- 
ties to the transactions, that they looked over their 
accounts and agreed on a specified balance, and' that they 
then agreed to apply it, or previously had agreed it should 
be applied to a cross demand, is testimony to an act done, 
constituting payment, and' binds a subsequent assignee. It 
is not a mere present admission or declaration which can- 
not bind an assignee. 

Holcomb V. Campbell, 42 Hun {N. Y.), 398. 
Application of payment, how proved, in general, see 
Abb. Tr. Ev., 265, 810, 811. 

APPEAISAL. 

§ 161. Competency — An official appraisal is not inadmissi- 
ble merely because not made in the presence of the jury. 
It is in the nature of a public record; and the appraiser be- 
ing called and testifying to its correctness, it may be re- 
ceived in evidence. 

Buckley v. United States, 4 How. {U. S.), 251; s. c, 11 

Law. ed., 961. 
Miller v. Long- Island R. R. Co., 9 Hun (iV. F.), 194 

(rev'd in 71 N. Y., 380, on other grounds). 
If there were t\v o appraisers both must be called . Comm. 

V. Eastman, 1 Cush. {Mass.), 189 ; s. c, 48 Am. Dec, 

596. 

APPROVAL. 

§ 163. By judge. § 163. By corporation. 

§162. .By judge. — Approval of an instrument when re- 
quired by statute, from a judge, is a judicial act,i but may 
be proved by the certificate of the clerk. ^ 

If the law does not require approval to be indorsed, it 
may be proved by a recital in subsequent proceedings.^ 

1 O'Reilly v. Edrington, 96 U. S.,'724; 1 Abb. New 
Prac. & Forms, 478, 470. 
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"V. S. V. Evans, 1 Crim. L. Mag., 600, 604; s. c„ 13- 

Chic. Leg. News, 271. 
S. P., Schermerhorn v. Talman, 14 N. Y., 93 

(oatlis). 

3 Anderson v. Kanawha Coal Co., 12 W. Va., 526. 

• ^ 

§ 163. — corporation. — Approval by a person or corpo- 
ration, of an instrument, although expressly required by 
law may be presumed, notwithstanding there was no record 
of such approval. 

Bank of United States v. Dandrid.q-e, 13 Wheat. {U. S.), 
64 ; s. c, 6 Law. ed., 552. (Approval of cashier's, 
bond, by directors, presumed in the action of the cor- 
poration on the bond. ) 

ASSENT. — [The few leading- cases here mentioned are chosen 
as giving- in short compass convenient clue to numerous- 
authorities sustaining the discriminations indicated.] 

I.— Assent without signing. § 167. Direct testimony. 

§ 164. Instrument delivered to be re- II. —Non-assent notwithstand- 

tained as evidence. jj^^ signing 

165. — presumption, how far con- 
clusive: burden of proof. 168. Neglect to read. 

166. Instrument delivered but to be 169. Conditional delivery, 
surrendered again. 

§ 164. Instrument delivered to be retained as evidence. — It 
is a presumption of law that a party who received an in- 
strument in the ordinary course of business, as the evidence 
of his right in respect to the transaction in hand, wa'^ ac- 
quainted with its contents and assented to them. 

Belger v. Dinsmore, 51 N. Y., 166: s. c.,- 10 Am. Rep., 
575 ; rev'g 51 Barb. (N. Y.), 69. (Express receipt 
with conditions.) 

Grace v. Adams, 100 Mass., 505 (express receipt or 
bill of lading, witli conditions). 

Steers v. Liverpool, N. Y. etc. S. S. Co., 59 iV. F., 1 ; 
s. c, 15 Am. Rep., 453, with note (receipt given for 
passage money). 

Otherwise, where a previous agreement in diflferent 
terms had been made, on the faith of which the trans- 
action was had'; especially where the subsequent de- 
livery of the instrument was to one not authorized to- 
modify the agreement. 

iBostwiclv V. Baltimore & Ohio R. R. Co., 45 N. Y., 
712; Mobile & Montgomery R. R. Co. f. Jurey, 111 
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^Fillebrown v. Grand Trunk Ry. Co., 55 Me., 462 (car- 
rier's receipt). 

Or where the act or omission of the partj' delivering it 
prevented the party receiving it from objecting. 

Palmer v. Hartford Fire Ins. Co. [Conn., 1887), 4 New 
Eng. Rep.; 470 (insurance policy on i^enewal, deliver- 
ed to the party himself, without tlj :; original to com- 
pare it with). 

Otherwise also of delivery to a casual messenger not 
authorized to ma.ke a contract, the course of business- 
between the parties not requiring any writing. 

Buckland v. Adams Express Co., 97 Mass., 124. 

[Compare Squire v. N. Y. Central, 98 Id., 239, holding- 
that agent in charge of animals in transportation 
represented the absent owner and could bind them.] 

Otherwise also of a paper not fully legible, as for in- 
stance, by reason of a stamp covering part of it. 
Perry v. Thompson, 98 Mass., 249. . 

Otherwise also of the delivery of a bill of lading if the- 
goods had been already shipped, so that the party 
shipping, and receiving the bill of lading, could not 
have reclaimed the goods had he objected to the con- 
tents of the bill. Guillaume, v. General Transp. Co.,, 
100 JSf. Y., 491, and cases cited. (Here this rule was 
applied where the shipper had been informed tliat the 
ship would sail on the day before the bill of ladmg was- 
received by him, and had no information to the con- 
trary, although it did not sail until later.) 

This presumption above stated applies to married 
women; and is conclusive in the absence of proof to- 
the contrary or of fraud or undue influence. 

Smyth V. Munroe, 84 N. Y., 354; afi^'gl9 Hun (N. Y.)^ 
550. 

§165. — presumption how far conclusive: Burden of 
proof. — A presumption that the party receiving such an 
instrument assented to its terms cannot be rebutted by 
mere proof that he did not read it; but in the absence of 
fraud, it must be shown that the circumstances were such, 
that he would not have been bound to reject the instrument 
if he had read it. 

Germania Fire Ins. Co. v. Memphis etc. R. R. Co., 72 
N. Y., 90,94; s. c, 28 Am. J?ep., 113; aflf'g 7 Hun 
{N. Y.), 232. 

§ 166. Instrument delivered, hut to he surrendered again. 
— The receipt of an instrument for a temporary purpose, 
which is to be surrendered, such as a passage ticket,^ or a 
letter of instructions for a third person, not the agent of 
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"the party receiving it,^ does not raise a presumption that 
he read it, and assented to its terms; but is a circumstance 
to be considered by the jury on that question.^ 

1 Baltimore & 0. R. R. Co. v. Harris, 12 Wall (U. S.), 

65, 85, and cas.cit.; s.c, 20 Late, ed., 364 (holding that 
the burden of showing that a passenger had knowledge 
of a memorandum on the face of his ticket, limiting 
the liability of the company, and assented to it, is on 
the company. 

S. P., Brown v. Eastern R. R. Co., 65 Mass. (11 Cush.), 
97 (memorandum on back of ticket. Approved in 
Rackett v. Stickney, 27 Fed. Bep., 878). 

Malone v. Boston etc. R. R. Co., 78 Mass. (12 Gray), 388 
(similar memorandum on back, and the words " look 
on the back " printed on the face). 

2 Rackett v. Stickney, 27 Fed. Rep., 818. 

3 Brown v. Eastern R. R. (Jo., 65 Mass. (11 Cush.), 97. 

§ 167. Direct testimony. — When the giving of assent is 
directly in issue it is not competent for a party to testify in 
his ow^n behalf that he never assented, this being the ques- 
tion for the jury. 

Stanton v. Crispell, 9 Hun {N. Y.), 502 (question was 

whether he ever assented to an alleged settlement). 
Compare Contract, 9. 

II. — NoN- ASSENT Notwithstanding Signing. 

§ 168. Neglect to read.—T\\Q effect of signing by one who 
w^as able to read and understand cannot be defeated by 
showing that he neglected to do so, relying on the reading 
by another. 

Chapman t;. Rose, 56 iV. F., 137. Confirmed in other 

States, 22 Centr. L.J., 149. 
As to the rule in case of illiterateness, see Abh. Tr. Ev., 

512 ; Knarr v. Elgren, [Pa., 1887), 8 Centr. Rep., 

828 ; s. c, 9 Atl. Rep., 875. 

§ 169. Conditional delivery. — The effect of signing an ob- 
ligation cannot be defeated by showing that the signer 
signed only on condition that another should also sign who 
has not done so, if there is nothing on the face of the paper 
indicating that another was to sign, and it is not shown that 
the obligee was informed of the condition, nor that there 
was anything which should have put him on inquiry. 
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Dair v. United States, IG Wcdl. (U. 8.), approved and 
followed in Harris v. Regester, [Md., 1889). 

Bangs i>. Bangs, 41 Hun (N. Y.), 41, and cas. cit. 

^Contra People v. Bostwick, 32 N. Y., 445, which how- 
ever is opposed, in Quick t'.Milligan, 108 Ind., 419; s. 
c, 6 Western Rep., 883. with note, and questioned in 
Russell V. Freer, 56 N. Y., 67.] 

Otherwise if the instrument mentioned as an obligor the 
one not signing. Fletcher t;. Austin, 51 Vt., 447; s. c, 
34 Am. Dec., 698. 

ASSIGNMENT.— [See also Assent, Contract, Ownership, 
Title.] 

§ 170. Necessity of proof. § 177. Principal and collateral. 

171. Oral evidence. 178. Qualifying the schedules. 
173. — notwithstanding written ev- 179. Reservation. 

Idence exists. 180. Impeacliing — by motive or 

173. Form. purpose. 

174. — by book-keeping. 181. — Ijy evidence of abandon- 

175. — by substitution of party. ment. 

176. Description. 183. Defeasance. 

§ 170. Necessity of proof. — Assignment of the cause of 
action must be proved if alleged," but not necessarily 
proved to have been made in the manner alleged.^ 

1 Garrigue v. Loescher, 3 Bosw. {N. Y.), 578. 

3 Bowman v. Keleman, 65 N. Y., 598. 

§ 171. Oral evidence. — An assignment of a debt resting 
only in account, may be made by vrords, vs^ithout any 
writing. 

Risley v. Phenix Bank of N. Y., 83 N. Y, 313, 333, and 

cas"! cit.; s. c, with note, 38 Ani.Eep., 421. 
Contra, White v. Kilgore, 77 Me., 571; S. C, 3 Eastern 
Eep., 364, contending on a review of authorities, that^ 
the doctrines of equity require a delivery. 
As to the requirement of a writing by the statute of 
Frauds, see Abh. Tr. Ev., 2, 3. 

§ 172. — notwithstanding written evidence exists. — When 

the fact of an assignment is only collaterally involved, oral 

evidence is competent without producing or accounting for 

the writing, unless contents of the writing are to be proved. 

Elliott V. Dyche, 80 Ala., 376. 

§ 173. Form. — No formal or express words are neces- 
sary to prove an assignment, especially where there is a de- 
livery. 

First Natl. Bank v. Clark, 42 Hun {N. Y.), 16, 19. 
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§ 174. — hy bookkeeping. — Assignment of a fund or 
credit may be proved by entries in account books of the 
fund holder, coupled with other evidence showing the re- 
quest or assent of the other party. 

Coates V. First Nat. Bk. of Emporia, 91 N. Y., 20, 30. 

§ 175. — by substitution of party. — The fact that the 
plaintiff has been substituted as such, proved by 
"the order of substitution and papers on which it was made, 
is sufficient evidence of the assignment of the cause of ac- 
tion to him. 

Lewin v. Johnson, 33 Hun, 408, 410. 
S. P., Smith V. Zalinski, 94 N. Y., 519 ; aff'g- 36 Hun 
[N. Y.), 225. 

I 
§ 176. Description. — Oral evidence is competent for the 

purpose of applying the description, even so far as to require 

the rejection of erroneous parts, if what is left is sufficient. 

Mansfield v. N. Y. Central R. R.Co., 103 N. Y., 205, and 
cas. cit. (holding that for this purpose, a judgment 
recovered after the assignment was competent). 

§ 177. Principal and collateral. — Assignment of principal 
■obligation implies assignment of collateral incidents; but 
assignment of collateral does not imply assignment of 
the principal obligation ; ^ unless there be delivery of the 
principal,^ or some other evidence of intent to pass it. 

Abb. Tr. Ev., 3. 

Yates County Natl. Bank v. Baldwin, 43 Hun {N. Y.), 
136. 

§ 178. Qualifying the schedules. — Oral evidence is com- 
petent to show other assets as passing besides those men- 
tioned in the inventory annexed to a general bill of sale or 
assignment; ' but not to show that demands included in the 
general language of the instrument were not intended to 
pass.^ 

^ Cram v. Union Bank, 1 Abb. Ct. App. Dec. {JSf. Y.), 
461. 
Compare Mims v. Armstrong, 31 Md., 87. 

2 Albright v. Voorhees, 36 Hun {N. Y.), 437. 

§ 179. Reservation. — A remaining or contingent interest 
in the assignor is not competent to impeach an assignment 



Assignment — Concluded. — Autopsy. 63 

of the cause of action, but is competent for the purpose of 
showing bias in the assignor if he is called as a witness. 

Durgin t>. Ireland, 14 JV. Y., 333; Moore i;. Viele, 4 
Wend. {N.Y.), 420. 

§ 180. Impeaching — by motive or purpose. — Motive is not 
relevant ; ' but illegahty of object may be.' 

iMcBride v. Farmers' Bank, 26 JV. Y., 450; aff g 25 

Barb. CN. Y.), 657. 
Petersen v. Chemical Bank, 32 JV. Y. , 21. 
Gardner v. Barden, 34 JV. Y.. 433. 
Westervelt v. AUcock, 3 E. D. Smith (JV. Y.), 243. 
Osborne v. Moss, 7 Johns. {N. Y.), 161. 
Waterbury v. Westervelt, 9 iV. Y, 598. 
1 Abb. New Pr. & F. 515 (citing cases of assignment to 

affect jurisdiction.) 

2 Mann v. Fairchild, 3 Abb. Ct. App. Dec. (JV F.), 152. 
Moses V. McDivitt, 2 Abb. JV. C, 47. 

§ 181. — by evidence of abandonment. — A written assign- 
ment may be proved ineffectual by evidence that the con- 
sideration was never paid, and th^-t by common consent of 
both parties the instrument never went into operation, and 
that by their practical construction the apparent assignor 
continued to be the owner. 

Railroad Co. v. Trimble, 10 Wall. (U. S.), 367-383; 19 
Law. ed., 948. 

§ 182. Defeasance. — Oral evidence to show that a writ- 
ten assignment was merely as collateral security is not 
competent if the instrument contains special clauses stating 
a contrary intent. 

Marsh v. McNair, 99 JV. F., 174, and cas. cit. 

AUTOPSY. 

§ 183. One of sevei-al physicians. § 184. Irregularity. 

§183. One of several physicians. — One of several physi- 
cians who together conducted an autopsy may testify to a 
fact observed by another. 

People V. Willson, 109 JV. F, 345. 

§ 184. Irregularity. — A qualified expert may testify as 
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the results of an autopsy, made by him notwithstanding- 
his failure to follow the directions of the statute. 
Comm. V. Taylor, 132 Mass., 261. 

BAD CASE. 

§ 185. Tampering mith evidence. — Proof is admissible of 
an attempt to suborn false testimony, as constituting an ad- 
mission that the case of the party so attempting is not well 
founded. 

Patterson's Railw. Acci. Law, 423. For the same prin- 
ciple, see Trial Brief for Civil Issues j Tampering, 
p. 103, Criminal Trial Brief, §§ 

BELIEF.— [See also Good Faith ; Intent ; Inducement ; 
Motive.] 

*j 186. Belief as characterizing one's § 189. Relief at the time of the 

own act. transaction. 

187. Cross examining. 190. Reason for belief. 

188. Asking for impression. 191. Qualifying words as to belief. 

§ 1S6. Belief as characterizing one^s own act. — Where the 
belief under which the witness did an act is material his 
testimony to his belief is competent. 

McKown V. Hunter, 30 N. Y., 625 (belief in making- 
charge now the subject of an action for malicious 
prosecution). 

Bayliss v. C^ockroft, 81 N. Y., 363, and cas. cit.; aS'gSN. 
Y. Wee'dy Dig., 153 (belief that certificate to business 
cliaracter of paper was true, as bearing- on intent to 
evade usurj' law. But the court say the reception of 
such testimony is not encouraged). 

S. P., Hamilton v. People, 57 Barh. (N. Y.), 625; Good- 
man V. Stroheim, 36 N. Y. Super. Ct. (J. & 8.), 216 ; 
Farnam v. Feeley, 56 N. Y., 451. 

§ 187. Cross-examining. — One who has testified as to 
his own belief at a given time may be cross-examined as 
to subsequent declarations of his state of mind on the sub- 
ject. 

Livingston v. Keech, 34 JSf. Y. Super. Ct. (J. S S.), 
547, 553 (holding thus of a party who had testified on 
his own behalf). 
S. P., As to hostile witness, Comm. v. Moinehan, 
(below cited). 

§ 188. Asking for impression.— A hostile witness who 
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"will not answer positively as to a fact resting in the obser- 
Tation of minuUce, may, be asked if he " thinks" the fact 
was so.^ 

1 Coram. V. Moinehan, 140 Mass. 463; s. c, 5 Northeastern 
Rep., 259 (witness testified he did not know whether 
what he drank was lager beer or not; on cross, he 
said it was weak beer and had an intoxicating effect. 
Held, no error to allow on redirect the question if he 
did not tliink it was lager beer; and whether he had 
not elsewhere testified that he thought it was. 

Holmes, J., said : 

" The application of a class name to an object per- 
ceived by the senses is generally tlie expression of an 
inference, and testimony would be impossible if such 
inferences could not be stated. If the witness had said 
that it was lager beer, his testimony would only have 
meant that he confidently thought, or inferred from 
the qualities directlj' perceived by him, that the sub- 
stance had the other qualities denoted by the name." 

Compare, however, People v. Williams, 29 Hun {N. Y.), 
520, 534, holding it error, to allow a witness who could 
not swear who it was he saw, to be asked what was 
his impression and who he thought it was. Judgment 
therefore reversed. 

§ 189. Belief at the time of the transaction. — In some 
cases the belief or impression produced on a witness' mind 
at the time of the occurrences to which he speaks, is 
admitted as giving the necessary and proper color to his 
testimony to the occurrence; — as in case of circumstantial 
evidence or opinion evidence. 

See for instance, Fraser v. Fraser, 5 Notes of Ecc. Cas., 

11, 34; Faussett v. Faussett, 7 Notes of Ecc. <& M. 

Cas., 88; Davidson v. Davidson, 1 Dean & 8. Ecc, 

133; S. C, 2 Jur. N. 8., 577. 

§ 190. Reason for belief. — Where testimony to a fact 
resting in inference is competent because resulting from 
observation of minutiae not easily describable with the same 
effect, the witness may state the reasons for his belief. 

Griffin v. Brown, 19 Mass. (2 Pick.), 304, 309. (Wit- 
ness having testified that a person lived extravagant- 
ly, may state the reasons for the belief.) 

§ 191. Qualifying words as to belief. ^An answer of a 
witness is not to be struck out because he qualifies his 
statement of a fact by such cautious expressions as " I 
should judge," "I think." 
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Hallahan v. N. Y. Lake Erie & W. R. R. Co., 102 N. F., 
194; S. c, 2 Centr. Rep., 924, 4 Eastern Rep., 914. 
(A witness beinor asked to describe the position of a 
passeng-er's elbow, said, " liis elbow was resting on 
the sill, and I should judge that it could not project 
out of the window by tlie position he held in the car 
... It was probably on a level with the outside of 
the car [window sill?] my opinion was, from the posi- 
tion, that it was inside." Held not error to refuse to 
strike out the parts thus qualified.) 

Bradley v. Second Ave. R. R. Co., 8 Daly (N. Y.), 289 
("he seemed to me drunk, but I could not say posi- 
tively that he was," sufficient to go to the jury). 

Otherwise, if the impression of the witness is merely 
another name for his opinion, in which case it is not 
competent unless as opinion evidence. Guiterman v. 
Liverpool S.S. Co., 9 Daly {N. Y.), 119, 135 (rev'd with- 
out impugning this rule in 83 N. Y., 358.) 

The words " I think they were worth $100," are not 
alone sufficient to establish the value of services. - 
Harrison v. Ayers, 18 Hun {N. Y.). 336. 

Belief of a witness, however confident, not evidence, 
without recollection. Butler «. Benson, 1 Barb. (N. 
Y.), 526, 537. 

BIAS. — [As to Conversations and Admissions, see those ti- 
tles.] 

§ 192. Cross-examining on details. § 194. Repelling. 
193. Calling witness' attention. 

§ 192. Cross-examining on details. — The fact that a wit- 
ness under cross-examination admits bias, does not impair 
the right of the cross-examiner to call out details and par- 

ular facts manifestinsr it. 

People V. Penhollow, 42 Hun. {N. Y.), 103, and cas. cit. 

§ 193. Calling witness^ attention. — The rule that before 
declarations of a witness (other than a party) can be proved 
to impeach his testimony, his attention must be called to 
time, place, etc., although it apphes to declarations express- 
ing bias, sought to be proved not to contradict but only to 
discredit,^ does not preclude proving the fact of a quarrel, 
and sufficient in the discretion of the court to indicate the 
extent of the difficulty and consequent ill-feeling.^ 

1 Edwards v. Sullivan, 8 Ired. {N.C.) L., 302 (reversing 
for error in not requiring it). 
Baker v. Joseph, 16 Cal., 173. 
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S. P., Queen's Case, ^Brod v Bing, 284, 311. (The leading 
case. Held, that acts of subornation of perjury could 
not bo proved against the witness, his attention uot 
having been called to them on cross-examination.) 

But compare Day v. Stickney, \'^ Allen [Mass.), 255, to 
the effect that hostility in the very matter in issue 
may be proved, without having called attention to it. 

2 Ellsworth V. Potter, 41 Vf., 685. 
Pierce v. Gilson, 9 Id., 316 (holding it error to exclude). 

§ 194. Repelling. — To repel an imputation of bias in favor 
of the party calling the v^itness, arising from relationship, 
the party may show that he and his witness have been at 
variance. 

Clapp V. Wilson, 5 Den. {N. Y.), 285. 

BIETH.— [As to Age see that title.] 

§ 195. Premature or still birth. § 197. Date of birth. 

196. Hearsay 

§ 195. Premature or still birth. — 

Young V. Makepeace, 103 Mass , 50. 

Daegling v. State, 56 Wise, 586; s. c, 14 Northwestern 

Rep., 593. 
Wallace v. State, 10 Tex. App., 255. 

§ 196. Hearsay. — Place of birth not a fact of pedigree to 
be proved by declaration of a person since deceased. 

Wilmington v. Burlington, 4 Pick. {Mass.), 174 (settle- 
ment of pauper). 

For the general rule, see Abh. Tr. Ev., 71, 98, and § 86, 
Age, in this vol. 

§ 197. Date of Birth. — A church record or certificate of 
baptism, though it may be evidence that the birth occurred 
previously,' is not evidence of the date of the birth as stated 
therein; unless it can be made competent by proof of the 
declaration of the parent or other qualified person, on the 
iaith of which it was made.^ 

1 Ee Wintle L. R. 9 Eg., 373. 

And see Whitcher v. McLaughlin, 115 Mass., 167. 
Compare Bradford v. Bradford, 51 JV^. T., 669. 

2 Whien v. Lav?, 3 Stark., 63. 
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BLOOD. — [And see Identity, and Quality.] 

' § 198. Direct testimony. — Any witness who is able from 

observation to do so, may testify whether a spot or stain 

was blood. ^ 

And the clothing may be submitted to the jury to say if 

the stains on it are new or old, and, if old, dating back a 

longtime.^ 

Whether it was human, or animal blood, is a question for 

experts only.^ 

1 People V. Greenfield, 85 iV. F., 75, 83 ; People v. Dea- 
cons, 109 JSf. Y., 374, and cas. cit. 
S. P., Barbour v. Coram., 80 Va., 387; s. c, 9 Va. L. J.,. 
309. 

^Kings V. N. Y. Central R R. Co., 73 N. T., 607 [dictum). 

■■ 2 i)«c to in same cases. Experts may testify which it was. 

Linsday v. People, 63 N. Y., 143; aff'g 5 Hun {N. Y.), 
104; S. C, more fully, 67 Barb. (N. Y), 548. 

As to distinguishing them, see 10 Central L. J., 183. 

On expert testimony and the microscopic examination; 
of blood, see 19 Am. Law. Beg., 539, 593. 

BOUNDARIES. 

§ 199. How proved in general. 

Abb. Tr. Ev., 700. Declarations of deceased persons,. 
Clement v. Packer, 135 U. S., 309,. 331; s. C, 31 Law. 
ed., 731; 8 Sup. Ct. Rep., 907; Hunnicutt v. Peyton, 
103 U. S., 333; s. c, 26 Law. ed., 113. Declarations 
of adjoining owner. Long v. Colton, 116 Mass., Hi; 
Bethea v. Byrd, 95 N. C, 309. 

See also Place. 

BREED. 
§ 300. Expert may testify to. § 201. Published herd book. 

§ 200. Expert may testify to ;^ but his certificate is only 
hearsay.^ 

1 Harris «;. Panama R. R. Co., 36 i\r. Y. Super. Ct. (J. 
& S.), 373, 378 (aH'd, without discussing this point, in 
58 JSf. Y., 660). 

^Hamilton v. Wabash etc. R. Co., 31 Mo. App., 153; S. 
c, 3 Western Rep., 789. 

§ 201. — A published herd book is not competent alone,^ 
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but may be made so by testimony that it is generally re- 
ceived and used by experts as a standard authority.'^ 

1 Crawford v. "Williams, 48 Iowa, 249; s. c, cited in 59 
Am. Dec, 186, note. 

2Kuhns V. Chicas'o etc. R. Co. 65 Iowa, 528; s. c, 32 
Northwest. Rep-, 661. 
Townsley v. Missouri Pac. Ry. Co. 89 Mo., 31 ; s. c, 1 
Southwestern Rep., 15, note, 

BUSINESS. 

§ 203. Nature and usual course. § 205. Contradiction of g-round of be- 
303. Scopeof particular trade. liefs. 

204. Practice of particular house. 206. Who proprietor. 

§ 202. Nature and usual course. — The court may take 
judicial notice of the nature and usual course of business of 
banks^ and railroad companies.* So also of the nature and 
junction of such established and well known instruments 
of commerce as mercantile agencies.^ 

So also of the usual course of trade to make advances on 
produce by use of biUs of lading * and the practice of put- 
ting small packages adapted for retail trade, into larger 
packages for wholesale trade.® 

1 Merchants' Nat. Bk. of Whitehall v. Hall, 83 N Y., 

338; S. C. , 38 Am. Rep., 434, aff'g- 18 Hun (N. Y.), 176. 
Yerkes v. National Bk. of Port Jervis, 69 N. Y., 383; s. 
c, 25 Am. Rep., 208, and 2 Browne's Nat. Bk. Cas., 
296. 

2 Isaacson v. N. Y. Central R Tt. Co., 94 N. Y., 278; 

rev'g 25 Hun {N. Y.), 350 (practice of checking- bag- 
gage through over several connecting lines). 
Lane v. N. Y. Lake Erie & W. R. R. Co., 23 N. Y. 
Weekly Dig., 267 (practice of employing trackmen to 
inspect the line). 

3 Eaton, Cole & B. Co. v. Avery, 83 N. Y., 31; s. c, 38 

Am. Rep., 389;aff'gl8 Hun {N. F.), 44. Followed 
in Holmes v. Harrington {Mo. App., 1886), 3 West- 
ern Rep., 296. 

* Gibson v. Stevens, 8 How. {U. 8.), 384. 

5 King V. Gallun, 109 U. S., 99. 

§ 203. Scope of particular trade.— To prove the scope of 
a particular trade, neither direct testimony of a witness, ^ 
nor the opinion of a witness is competent, ^ but it must be 
proved as a fact, by evidence of usage, ^ etc. 
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1 Steinbach v. Lafayette Fire Ins. Co., 54 iV. T., 90. 

2 Home Ins. Co. v. Weide, 11 Wall. {U. S.), 438. 

^ Steinbach v. Lafayette Fire Ins. Co. {above cited). 

§ 204. Practice of particular house. — Evidence of the 
uniform practice of a particular house is not competent for 
the purpose of showing what was done in a particular 
transaction, if the transaction should have been entered in 
their books and the books are not produced or accounted 
for.' Otherwise when such evidence is offered in corrobora- 
tion of collateral testimony.^ 

1 Bank of Utica v. Hillard, 5 Cow. {N. F.), 153. 

2 Knickerbocker Life Ins. Co. v. Pendleton, 115 U. S., 

339, 345. 

§ 205. Contradiction by contradicting ground of belief. — 

After a witness has testified that the ground of his belief of 

a fact he has sworn to is the existence of a uniform practice 

or usage to that effect, it is competent, for the purpose of 

contradicting the existence of such practice or usage to 

show that at specific times other than that in issue it was 

not pursued. 

Wentworth v. Eastern R. E. Co., 143 Mass., 348; s. c, 
3 New England RepW, 355 

§ 206. Who proprietor. — Competent to prove inscription 
on sign, card, label, etc. 

Abb. Tr. Ev., 774 (who appeared to be in charge.) 
Conim. V. Smith, 143 Mass., 169; s. c, 3 New England 

Rep., 305 (and who assumed to be proprietor.) 
State V. Skinner, 34 Kan., 256; s. c, 8 Pacific Rep., 420. 

CAPACITY. — [As to personal capacity see Ability, and 
Character.] 

§ 207. Qualification of witness. § 309. Time of knowledge. 
'ZOS. Comparison. 

§ 207. Qualification of witness. — ^ witness who has 
had actual experience of the capacity of a machine' or 
structure,* if not such as in ordinary use in common hfe,* 
may testify what is its capacity. 

iBemis v. Cent. Vt. P R. Co., 58 Vt., 636; s. c, 2 New. 
Engl. Rep., 187 (^holding- expert evidence to prove 
that a crane was of sufficient capacity and repair, 
competent). 
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The experts were a carpenter who had repaired it, and 
, the roadmaster and division superintendent. — Held, 

that their qualification as expert was in the discretion 
of the court. 

2 Paddock v. Bartlett, 68 Iowa, 16. (Action for price of 

building packing house of specified capacity. Wit- 
nesses whose opinions were based upon observation 
and experience in working in a pork house are com- 
petent to testify as to the capacity of the house for 
packing pork.) 

Frey v. Lowden, 70 Cal., 550, 553 (capacity of ditch for 
carrying water to mine, a question of fact, to which 
an expert in mining and measuring and selling water 
may testifj'', although not scientifically trained in 
measurements) . 

That opinion evidence is competent as to carrying 
capacity of a ship with safety, see Ogden v. Parsons, 
23 How. (JJ. S.), 167; s. c, 16 Law. ed., 410. 

3 According to Bemis v. Central Vermont R. R. Co. 

(above cited), the propriety of opinions as to the 
capacity of machine depends on its being a peculiar 
or unusual one, not such as is in ordinary use. Hence 
opinions as to the safe capacity of a railroad derrick 
were held incompetent. 

§ 208. Comparison with similar machine. — To show the 
capacity of a patented machine,- a witness who has used 
one of the same kind, manufacture and number, may testify 
to its capacity although he never saw the one in suit. 

Sprout V. Newton, 48 Hun {N. Y.), 209. (Alleged 
breach of warranty of capacity of evaporator, as de- 
fense to action for price. Held, that plaintiff might 
prove capacity of an exactly similar one. The court 
say this tends to show capacity, assuming that the 
machine was perfect in all its parts. Any defects 
impairing its power, would be the subject of proof.) 

S. P., Brierly v. Davol Mills, 128 Mass., 291 (admitting 
testimony to the working of one substantially 
similar). 

In Nat'l Bank & Loan Co. v. Dunn, 106 Ind., 110; s. c, 
3 Western Rep., 713, a similar ruling was sustained 
on the ground that it was an incidental and inferen- 
tial point; distinguishing McCormick, etc. Co. v. Gray, 
100 Ind., 285, where it was held error to allow a wit- 
ness to testify how a machine worked, based on com- 
parison with other machines not produced. 

§ 209. Time of knowledge. — The fact that the witness' ex- 
amination was long after the time to which the evidence 
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should be directed, does not render his testimony incom- 
petent. 

Nat. Bank & Loan Co. v. Dunn, 106 Ind., 110; s. c, 3 
Western Rep-., 713. (Two years, — held, not too long-, 
where the testimony related to the structure and gen- 
eral character.) 

Burns v. Welch, 8 Yerger (Tenn.), 117. (Testimony 
of witness as to capacity of saw mill, founded upon 
knowledge acquired four years previously, competent.) 

CAKE. — [See also Condition, Duty, and Negligence. As 
to character for care or skill, see Character.] 

• 

§ 210. Cave and skill, in matter of § 215. Conduct of the witness. 

special knowledge. 216. Observation dependent on 

211. — in matter of common life. minutiae. 

212. Form of question. 317. General habit. 

213. What might have been done. 318. Taking- advice. 
314. Whether it might have been 319. Precautions. 

avoided. 

§ 210. Care and skill, in matter of special knowledge. 
— On any subject not within the common knowledge and 
experience of men of common education, in the ordinary 
walks of life, an expert witness may be asked whether 
or not a supposed act would be careful or prudent, under 
specified circumstances, though that is to be the very ques- 
tion for the jury if they find the facts as supposed. 

Transportation Line v. Hope, 95 U. S., 397, 298, and cas. 
cit. (Action for negligent loss in towing. Not error 
to ask pilot and tugboat captain of many years' experi- 
ence, whether it would be safe and prudent to tow 
three abreast in wide waters in p high wind.) 

Carpenter v. Eastern Transp. Co., 71 N. Y., 574, 580, aff'g 
67 Barb. (N. Y.), 570. Dictum, that witness may be 
asked whether specified conduct in towing is seaman- 
like and proper. 

S. P., Construction. 

Ayres v. Water Comm'rs of Binghamton, 22 Hun {N. 
Y.), 297 (holding it competent to ask what would have 
been a proper manner of filling a street excavation, 
hut not as to how you would do it). 

§ 211. In matter of common life. — On a subject within 
the common knowledge and experience of men in the ordi- 
nary walks of life, and of common education, a witness 
cannot be asked whether or not the act was careful or pru- 



Care — Continued. 73 

dentji even though he be an expert in the estimation of 
risks caused by such acts.^ 

1 White V. Ballou, 8 ^ZZen {Mass.), 408. (Action for negli- 
gently setting fire. Question whether putting wood 
to dry upon the top of an arch with fire in it, was safe 
and prudent, properly excluded. ) 

Stowei;. Bishop, 58 F^., 498; s.c, 2 Netv Eng. Bep., 
109. (Action for injury to horse by leaving him where 
he was frightened and ran. Held, proper to exclude 
question whether it was prudent or careful to leave 
such a horse at such a place.) 

[But the witness might be asked for facts, as whether 
he observed anything rendering it an unfit place.] 

Bait. & O. R. R. Co. v. Schultz, 43 Ohio, 270; s. c, 1 
Western Rep., 70, 73 (sufficiency of fence). 

Praser v. Tupper, 29 Vt., 409 (opinions as to suitable- 
ness of a day for setting fires, excluded) . 

Higgins V. Dewey, 107 Mass., 494 (opinion that there 
was no probability such fire would spread, excluded). 

'The question as to whether property carried upon the 
deck of a canal-boat is properly covered so as to pro- 
tect it from rain, is not properly a subject of expert 
testimony; the facts should be presented to the jury 
and the question left to them for determination. 
Schwinger v. Raymond, 105 N. Y., 648. 

Milwaukee etc. R. R. Co. v. Kellogg, 94 U. 8., 469, 475. 

•(Action for negligently causing fire. Not error to ex- 
clude question to insurance expert, whether owing to 
the distance between the buildings, one would be con- 
sidered an exposure to the other, increasing the risk.) 

S. P., Mulry v. Mohawk Valley Ins. Co., 5 Oray {Mass.), 
541. 

See the contrary doctrine advocated in 19 Am. Law. 
Rev., 701. 

And see Hill v. Penobscot etc. R. R. Co., 55 Me., 438; 
approved in 8towe v. Bishop, 58 Vt., 498; s. c, 2 New 
Engl. Rep., 109. 

§ 212. lorm of question. — To call for the opinion of a wit- 
ness on the care, propriety or prudence of an act,^ he can- 
not be asked his opinion as to what was or was not done as 
matter of fact, as for instance; whether the act or omission 
jproved was proper or prudent; or whether the person 
whose conduct is in question omitted or ne^ected to do 
.anything which he might have done.^ ^-Mi^KSi^c: S-aio.^ ^O 

1 Bemis v. Central Vermont R. R. Co., 58 Vt., 636; s. c, 
5 Eastern Rep., 251; 3 Atlantic Rep., 531 (prudence of 
using a railroad crane or derrick for a specified weight 
of stone). 
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In Price v. Powell, 3 N. Y., 323, 326, action againsfe 
carrier by sea for injury to marble; a seafaring man 
for forty years, habituated to carrying marble, and 
familiar with the proper mode of stowing- it in sea- 
going vessels, was allowed to be asked if in his opin- 
ion the marble was properly stowed; but this question 
under the present stricter practice might be objec- 
tionable as assuming that the mode of stowage was. 
conclusively proved. 

2 Carpenter v. Eastern Transp. Co., 71 N. T., 574, 580 ;. 
afl"g 67 Barb. (N. F.), 570. 

[Distinguished in Brink v. Hanover Fire Ins. Co., 80' 
N. Y., 108, 116, where it was held proper to ask wit- 
ness if he did all he could.] 

Schwander v. Birge, 46 Hun {JSf. Y.), G6, and cas. cit.. 
(omission to provide building with fire escape). 

§213. What might have been done. — An expert vdtness 
who has testified to the facts, may be asked whether he 
knew of anything that the person might have done. 

Carpenter v. Eastern Transp. Co., 71 N. Y., 574, 580j 

att'g 67 Barb. (N. Y), 570 (dictum). 
S. P., Condition. 
Freeman i;. Travelers Ins. Co., 144 Mass., 573; s. c, 4 

New Engl. Rep., 631; 13 Northeast. Rep., 372 (train 

might have been stopped sooner). 

§ 214. Whether it might have been avoided. — By a proper 
hypothetical question assuming the facts claimed to be in 
evidence, an expert witness may be asked whether with, 
proper skill and care the injury would have resulted. 

Boldt V. Murray, 3 N. Y. State Rep., 332. Bradley, J. 
(action for surgical malpractice). 

§215. Conduct of the witness. — Where a witness cannot 
be asked whether a thing was done as soon as possible, he 
may yet be asked if he himself did all he could to get it 
done as soon as possible, even though this involve the very 
question for the jury. 

Brink v. Hanover Fire Ins. Co., 80 N. Y., 108, 116. 
[The same principle applies to other elements in care 

and dihgence, see Ability.] 
Otherwise of the question whether another person did 

or omitted anything which he might have done, etc. 

§216. Observation dependent on minuticB. — The principle^ 
that if the fact in question is one the observer's knowledge 
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of which is necessarily derived from minutiae which cannot 
be described with the same effect as observed unless the 
impression of the witness is given, the witness may state 
the fact directly as he apprehended it, leaving the minutise- 
to be called out on cross-examination,' — applies to the case^ 
of any complex mechanical operation. An expert who ob- 
served the work may be asked whether it was carefully and 
properly done.^ And an expert who did not see it, may- 
state his opinion upon an hypothetical question,^ even, 
though it be the very question for the jury.* 

1 For other illustrations see §§ 358, etc. 

S. P., Curtis V. Gano, 26 N. Y., 426; Ward f . Kilpat- 
rick, 85 Id. , 413 (cabinet maker may be asked if work 
was a good job and well done). 

Schwander v. Birge, 46 Hun {N. Y.), 66 (citing cases, 
and holding that opinions are competent on subjects, 
of which observation and experience have given the 
opportunity and means of knowledge, which exists in 
reasons rather than descriptive facts, and therefore 
cannot be intelligently communicated to others not 
familiar with the subject so as to possess them with a 
full understanding of it). 

2 Eureka Co. v. Bass, 81 Ala., 200 (as to blasting, prop- 
er to ask if the holes were "properly charged" be- 
fore the fuse was ignited, that being a collective fact, 
not a mere opinion; but not to ask " Witiiin what, 
time would it be safe to return to a hole charged with 
a dynamite cartridge which had failed to explode "). 

3 In Guiterman v. Liverpool etc. S. S. Co., 83 N.Y., 358, 
the judgment in 9 Daly {N. Y.), 119, was reversed for 
error in allowing the question without stating to the 
witness the facts to be assumed. The question here 
was one of good seamanship. 

* Transportation Line a Hope, 95 U. S., 297, 298. 

§ 217. General habit. — On the question of care or negli- 
gence in a particular matter, evidence of the general habit 
of a person is not competent, ^ but if such evidence has been 
received one has a right to contradict it by similar evidence: 
to the contrary.* 

1 Chase v. Maine Cent. E. Co., 32 Alb. L. J., 139, and. 
cas. cit.) 
Baltimore & O. E. Co. v. Colvin, 118 Pa., 230; 
s. c, IQ Central Rej)., 583; 12 Atlantic Rep., 337^ 
20 W. N. C, 531 {dictum, the point held being that 
to receive evidence of reputation was reversable error). 
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[Otherwise in a conflict of testiraonj^ as to whether the 

act was done]. 
S. P., Atchison, T. &S. F. R. Co. v. Gants, 38 Kan., 608; 

s. c, 17 Pacific Rep., 54 (holding that to disprove use 

of bad language, evidence of contrary habit is not 

competent). 

2 Shindler v. Norwood, 3 Alb. L. J. {N. Y. C. P.), 50 (re- 
versing judgment for refusal to receive it). 

§ 218. Taking advice. — Evidence that, before acting in a 
matter alleged to be negligence, the party took competent 
and skillful advice and acted in conformity with it, is com- 
petent, as tending to show caution and good faith. 

Winn ?;. Abeles, 35 Kan. ,,85, s. c, 10 Pacific Rep., 

443, 448. 
Terre Haute v. Hudnut, 112 Ind., 542; s. c, 11 Western 

Rep., 333; 13 Northeast. Rep., 686. 

§ 219. Precatdions. — A party charged with negligence 
may show that he employed extraordinary care and circum- 
spection ; ' and for this purpose it is proper to ask a quali- 
iied witness . whether it was usual to provide such safe- 
guards as are shown to have been provided in the case at 
bar.» 

1 Losee v. Buchanan, 51 N. Y., 476 ; s. c, 10 Am. Rep., 

623, rev'g 61 Barb. (N. Y.), 86. Distinguished in Mullen 
V. St. John, 57 N. Y., 567, ^72 ; s. C, 15 Am. Rep., 530 
(boiler explosion : competent to show that the boiler 
was purchased of reputable manufacturers, attending 
to justify use). 

2 Hart V. Hudson River Bridge Co., 84 N. Y., 56, 60 

(not error to allow defendant charged with negligence 
in leaving gate on drawbridge open, to show by an ex- 
pert that it was not customary to have gates of any 
kind on such bridges so far as he knew). 

-CAUSE. — [See also Care; Condition; Effect; Induce- 
ment, and Motive.] 

:§ 330. Cause of wound or death. § 339. Experiments to corroborate 
331. Form of question. opinion. 

333. Common inference, — conjee- 330. Sugg'estion of another cause, 

ture. 331. — cross-examination. 

333. — probable position. 333. Rebutting- suggestion of otlier 

334. — exhibiting instrument. cause. 

335. — cause of suicide. 333. Cause unknown to expert. 
.236. Cause — in matter involving 334. — presumption of continu- 

special Ifnowledge. ance. 

237. Direction of blow, force or 235. Declarations as part of res gcs- 

fluid. toe. 

S38. "What would have been. 
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§ 220. Cause of wound or death. — An expert* who has ex- 
amined an injui'ed person, or the body of one deceased, may 
state his opinion as to what was the cause of a wound or 
other injury thereon,*^ or the cause of death.^ 

And an expert who has not made an examination may 
state his opinion on an hypothetical question.* 

The same principle apphes to injuries, etc., to animals.* 

But a question for this purpose must not propound an. 
hypothesis for which there is no basis of fact.^ 

1 The opinion of one not an expert is not competent. 
Harris v. Panama R. E. Co , 3 Bosw. {N. F.), 7 (error 

to allow the question whether a wound which the wit- 
ness saw inflicted on a horse, was suf&cient to cause 
death ; because the witness was not proved to be 
skilled as to such wounds, nor to have treated such 
injuries). 
Compare Peoples. Sullivan {Cal., 1885), 8 Pacific Rep., 
520 (to effect that a witness experienced with wounds, 
though not a professional expert, may testify whether 
a wound was caused by a sharp or dull instrument). 

2 Turner v. City of Newburgh, 109 N. Y., 301 (civil 

case). 
People V. Willson, 109 N. Y., 345 (criminal case). 
So medical experts may testify as to the power of 

resistance of the skull, and the force requisite to- 

break it. Kennedy v. People, 39 iV. Y., 345; s. c, 5 

Abb. Pr. N. S. (iV. F.), 147. 
Comm. V. Piper, 130 Mass., 185 (whether all the injuries 

to deceased's head could have resulted from the same 

blow). 

^Eg-gler V. People, 56 N. Y., 643; afl'g 3 N. Y. Supm. 
Ct. (T. & C), 796 (which of two wounds, either by 
itself necessarily fatal, actually caused death. Opin- 
ion not reported) . 

State V. Clark, 15 So. Car. 403 (whether body found on 
track was dead before train passed). 
. People V. Baker, 60 Mich., 277; s. c, 27 Northwest. Rep., 
539 (whether death of one found in the water was 
caused hy drowning or other means). 

People V. Foley {Mich., 1887) 7 Western Rep., 
345. 

(Indictment of father for murder of infant child. Not 
error to allow hypothetical question to physician, as to 
what caused its death, for the purpose of showing 
that violence was the cause.) 

He can be asked what might have caused it, but not 
what did cause it. People v. Hare, 57 Mich., 505; s. 
c, 24 Northwestern Rep., 843, 846. 
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5 Goodrich v. People, 19 N. T., 574, 577 (Supreme Ct. 
aff'd by Ct. of Appeals without questioning' this point). 

fi People V. Rogers, 13 Abb. Pr., N. S. {N. Y.), 370 (pro- 
per to ask if wound could have been produced by the 
club, use of which was in evidence; but not proper to 
ask if it might have been produced by a stone thrown). 

§ 221. — form of question. — The question may be either as 
"to the cause of such an injury, or conversely what would be 
the effect on the body of such a force or blow. 

Williams v. State, 64 Md., 384; s. c, 1 Central Rep., 
704. 

§ 222; — common inference, — conjecture. — An opinion 
which is matter of common inference not requiring skills or 
is obviously matter of conjecture upon the facts, as whether 
.a mortally wounded man could have sufficient strength left 
to give a blow which would have a certain effect,^ should 
be excluded. 

1 People V. Bodine, 1 Den. {N. T.), 281, 311. (Here a 
corpse' was found partially burned, and parts covered 
with loose clothing were not burned. Held, that an 
expert's inference that the person must have been 
dead before the fire broke out, as oiherwise the cover- 
ing would have been disturbed, was inadmissible.) 
The trial of this case is reported in 1 Edm. Sel. Cas., 
37. 

'^ CowEN, J., in People v. F.ector, 19 Wend. {N. Y.), 569, 
577. citing Selfridge's Trial, 2 Ed., 60; and holding the 
matter a question for the jury. So also of the ques- 
tion whether in a. certain relative position and in a 
particular manner or by a particular motion certain 
muscular strength could inflict a specified wound. 
Citing 5 City H. Bee., 5, 25, 26. 
So also of whether a fracture of the skull, the body be- 
ing found six months after death, was old or recent. 
Linsdav v. People, 63 N. Y, 143; ^S'gbllun (N.Y.), 
104; s."^c., more fully, 67 Barb. (iV. Y), 548. 

§ 223. Probable position. — The questions what position 
a, body was in when the blow to which a wound is attribut- 
ed was probably struck,^ or whether such a blow could 
have been strack when the persons concerned were in spec- 
ified relative positions,* do not involve science or skill and 
^re not proper subjects for opinion evidence. 

1 Kennedy v. People, 39 N. Y, 245; s. c, 5 Abb. Pr., N. 
S. {N. Y.), 147. 
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At least until evidence has been given as to the kind of 
weapon used. Trial of Linsday {Syracuse, 1874); con- 
viction affirmed, without discussing this point, in 63 
N. v., 143; aff'g 5 Hun {N. Y.), 104; s. c, more fully 
67 Barb. {N. Y.), 548. 

2 People V. Rector, 19 Wend. {N. Y.), 569. 

§224. Exhibiting instrument. — After testimony of an ex 
pert that a wound was caused by a designated kind of in- 
strument, has been properly received, it is competent to 
show the witness an instrument unquestionably proven to 
have been in the hand of the accused, and ask if such an 
instrument would produce such wounds. 

People t). Carpenter, 102 N .Y., 238, 249. 

Gardiner v. People, 6 Park. Cr. (N. Y), 155, 202. 

S. P., Kennedy v. People, 39 N. Y., 345; s. c, 5 Abb. 

Pr.,N. S. {iSr. Y), 147. 
Compare Wilson v. People, 4 Park. Cr. {N. Y.), 619. 

§ 225. Cause of suicide. — Whether the suicide of a person 
hypothetically regarded as subject to melancholia, might be 
attributed to tho disease, is not a question for an expert 
witness, but for the jury. 

Van Zandt v. Mutual Benefit Life Ins. Co., 55 N. Y., 
169; S. C, 14: Am. Rep., 215. 

Otherwise of an expert's testimony as to effect of melan- 
cholia upon one who was his own patient. Koenig v. 
Globe Mut. Life Ins. Co., 10 Hun (N.Y.), 558. 

§ 226. Cause — in matter involving special knowledge. — . 
On any subject not within the common knowledge and ex- 
perience of men of common education, in the ordinary 
walks of life an expert witness may be asked the cause of a 
casualty, ' or a defect in a machine or structure.^ 

J Seaver v. Boston, etc., R. R., 80 Mass. (14 Gray),. 4:66 
(action by emploj'ee of road for injury when car de- 
railed. Held, that the question what threw off the 
car when the axle broke, so far involved the applica- 
tion of forces as to be proper for an expert). 

Murphy v. N. Y. Central R. R. Co., 66 Barb. {N. Y.) 125. 
(Witness familiar with the elementary principles of me- 
chanics, and who has testified to the condition of the 
track on a curve may be asked how he accounted for 
.*-he cars running off on the inside of the curve instead 
of the outside. Such a question does not require an 
expert in building railroads.) 
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A newspaper editor, who has visited the scenes of num- 
bers of railroad accidents, and examined into their 
causes, for the purpose ofreporiiiiijthem, is not there- 
by qualified as an expert, to testify to his opinion as ta 
the cause of the breaking of a particular raili Hoyt v. 
Lons- Island R. R. Co., 57 N. Y., 078. 

3 Lotz V. Scott, 103 Ind., 165; s. c, 1 Western Rep., 177 

(action for nuisance : error to refuse to allow expert 

in brick-laying, who built the wall, to give his^ 

opinion as to what caused its damp condition). 

Hand v. Inhabitants of Brookline, 136 Mass., 334, 336, 

(cause of leak in water pipes). 
Chandler v. Thompson, 30 Fed. Bep., 38 (whether de- 
fective work of mill was caused by defective con- 
struction or bad management). 

In State v. Baldwin, 36 Kan., 1, 13, experts in wood- 
working were allowed to testify that a panel cut out. 
of a door was cut by a skilled hand, the accused being 
a carpenter, and that a knife found in his pocket fit- 
ted the mark of the cut. 

§ 227. Direction of blow, force or fluid. — A witness who 
observed the traces left by a physical force or movement 
may state the direction in which the force appeared to havfr 
been apphed. 

State V. Rainsbarger, 71 Iowa, 746; s. c, 31 Northwest- 
ern Bep., 865. (Murder. Not error to all jw witness 
to testify that the buggy of the deceased appeared to 
have been broken b^' force applied at the top of the 
wheel; and by pulling the shaft outward by force ap- 
plied at the forward end; and that the buggy was 
strong enough to carry two ordinary-sized men with- 
out breaking.) 

Comm. V. Sturtevant, 117 Mass., 133, 133. (A wit- 
ness upon the trial of an indictment for murder, 
who is familiarwith blood and has examined, with a 
lens, a blood stain upon a coat when it was fresh, is^ 
competent to state that the appearance then indicated 
the direction from which it came, and that it came 
from a blow upward, although he had never experi- 
mented with blood or other fluid in this respect.) 

Hopt V. Utah, 120 U. S., 430; 30 Law. ed., 708; 7 mpm. 
Ct. Rep.. 614 (direction of blow by which fatal wound 
on head was caused. This does not require expert 
testimony). 

[These rulings are well supported by the principle which 
allows testimony to a collective fact, the knowledge 
of which is derived from minutiae. See § 316, thus, 
considered they are not inconsistent with § 333, 3. 
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On the trial of Linsday (Syracuse, 1874), 63 N. Y., 143; 
atf'g- 5 Hun [N. Y.), 104; s. c, C7 Barb. {N. Y.), 548, 
the people ottered to show, by the opinion of a phy- 
sician, that the fracture in the skull which an accom- 
plice of the accused testified the accused caused with 
an ax, was produced by a right-handed hlow, such as 
the accused always struck, while the accomplice it 
was claimed always struck a left-handed blow with an 
ax held in both hands. Held, not admissible in the 
absence of exact proof of the situation of the deceased 
when the blow was struck. 

§ 228. What would have been. — As to whether, and hpw, 
you -may prove what would have been, see the following : 

If the buildings were not destroyed by spread of fire. 
Mayor v. Pentz, 34 Wend. {N. Y.), 668. 

Obstruction to stream. Cooper?;. Mills Co., 60 Jowa, 
350; Gault v. Concord R. R. Co., 63 N. H, 356; s. c, 
1 New England Rep., 254 ; Mover v. N. Y. Central . 
R. R. Co., 12 N. Y. Weekly Dig., 188 ; Ball v. Har- 
desty, 38 Kan., 540; s. c, 16 Pacific Rep., 808. 

If careful in navigation. New England Glass Co. v. 
Lovell, 61 Mass., 319 ; Boice v. Thames etc. Ins. Co., 
38 Hun {N. Y.), 346 ; McKerchnie v. Standish, 6 iV". 
Y. Weekly Dig., 433. 

If not careless in use of machinery. Chandler v. Thomp- 
son, 30 J'ed. Rep., 38; Buxton t;. Somerset etc. Works, 
131 Mass., 446 ; Stowe v. Bishop, 58 Vt, 498; S. C, 3 
New England Rep., 110. 

If sufficiently warned. McDermott v. Third Ave. R. 
R. Co., 44 Hun (N. F.),10:. 

If assistance had been rendered. Otis v. Thom, 33 Ala.y 
469; s. c, 58 Am. Dec., 303; with note. 

If blasting operations carried out according to ordinance. 
Koster v. Noonan, 8 Daly (N. Y.), 331. 

If land cultivated. Sickles v. Gould, 51 How. Pr. (N, 
Y), 33. 

If railroad track inclosed. Winkler v. St. Louis etc. R. 
R. Co., 31 Mo. App., 99; s. c, 3 Western Rep., 433. 

If bridge properly constructed. Cooper v. County of 
Mills, 69 Iowa, 350; s. c, 38 Northwestern Rep., 633. 

§ 229. Experiments to corroborate opinion. — An expert 
who has made experiments to qualify him to give an opin- 
ion as to cause, may be allowed, against objection, to 
state the details of such experiments on his direct examina- 
tion, or they must be left to the discretion of the coui-t to 
be called for on cross-examination. 

The contrary was held in Ingledew v. Northern R. R. 
Co., 73 Mass. (7 Gray), 86. (Negligent freezing of ink. 
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Details of experiments as to whether the temperature, 

like that at the time in question, would freeze such 

ink, excluded on direct.) 
[That ruling is discredited in Lincoln v. Taunton Copper 

Mf'g- Co., 9 Allen (Mass.), 181. The better opinion i? 

that it is in the discretion of the court to allow such 

evidence.] 
As to experiments to prove cause, See Criminal Trial 

Brief, 328, § 567. 

§ 230. Suggestion of another cause. — To negative the in- 
ference that the effect was due to the cause to which it is 
attributed, the adverse party may show that it might have 
proceeded from some other causei and for this piirpose may 
prove the results of experiments made with such other 
cause. 

1 Quinn i;. Higgins, 63 Wise, 664; s. c, 24: Northwestern 
Eep., i82. (Malpractice in setting broken limb. Held, - 
error to 'exclude question, though leading, whether 
non-union after fracture might take place under the 
best of treatment.) 

Chandler v. Thompson, 30 Fed. Eep., 38. (Whether 
defective work of mill was due as alleged to defective 
construction, or to unskillful use.) 

S. P., State V. Morgan, 95 N. C, 641 (causes of death 
without leaving external mark). 

Bowell V. Lowell, 77 Mass., (11 Gray), 420 (injury to 
person, without leaving external manifestation). 

Moyer v. N. Y. Centr. etc. R. R. Co., 98 N. Y., 645 (ac- 
tion for injury by cui^rent upon river bank). 

« Lincoln v. Taunton Copper Co., 9 Allen (ilfass.), 181, 192. 
[Such evidence may also be competent as tending to re- 
duce the damages for which the defendant is liable. 
Doyle V. N. Y. Eye & Ear Infirmary, 80 N. Y., 631, 
633.J 

§231. — cross examination. — For the purpose of contro- 
verting the opinion of a witness as to the cause, inferred 
from certain appearances proved to exist, he may be asked 
on cross examination what would he think if, under similar 
appearances, the existence of another specified cause should 
be also proved;' or what would have been the indications if 
another specified cause had operated.^ 

1 Comm. V. MuUins, 2 Allen (Mass.), 295 (cause of death). 

^Erickson v. Smith, 2 Abb. {N. F.) Ct. Apjj. Dec., 64; S. 
c, 38 Hozv. £r. {N. Y), 454 (cause of death). 
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§ 232. Rebutting suggestion of other cause. — After evi- 
-dence showing another possible cause has been given, re- 
butting evidence is then competent to show the condition 
of what is thus claimed to have been the cause, as negativ- 
ing that claim. ^ But if the inquiry is not limited to the 
same time, there must be evidence that the condition mean- 
TvhUe continued the same.^ 

> Collins t;.N. Y. Central etc. E. R. Co., 33 Weekly 
Dig., 154 (defendants beinig- sued for firing' plaintiff's 
building, having;, claimed that an engine of another 

. company was the cause, evidence of the good condi- 
tion of that engine becomes competent). 

^Same case, 109 N. Y., 243, reversing the above decision 
for error in not applying this qualification. 

§ 233. Cause unknown to expert. — To show the improba- 
bility of an imputed cause, an expert may, be asked wheth- 
er he has ever known a case. 

Doyle V.N. Y. Eye & Ear Infirmary, 80 N. Y., 631, 633. 

§ 234. Presumption of continuance. — The presumption 
that the same defective condition of a rhachine continued 
does not avail to let in evidence of other injuries occurring 
after a considerable lapse, of time, unless the party shows 
either that the defect was one of construction, or that the 
structure was in the same condition as to non-repair. 
Collins V. N. Y. Central R. R. Co., 109 N. Y, 243. 

§ 235. Declarations as part of res gestae. — Declarations 

f a person as to the cause of his injury, as that he had 

fallen down stairs, made immediately after the occurrence, 

and in connection with- it are a,dmissible even in his favor 

as part of the res gestae to show such cause. 

Travelers Ins. Co., 8 Mosley, 8 Wall. {U. S.) 397 ; s. c, 
19 Law. ed., 437 (an extreme case in favor of admissi- 
bility). . = 

See Criminal Trial Brief, §§ 638-631, where the gen- 
eral rule and other cases are collected. 

CHARACTER.— [See also Care, Habits.] 

I.— Reputation. § 238. Direct testimony, 

■ g 836. -Good cliaracter, when conipe- 339. Single instances, 
tent. 840. Intoxication. 

337. How proved. 341. Inspection. 

II.— Competency and skill. 342. General reputation. 
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I. — Reputation. 

§ 286. Good character, when competent. — The rule that 
one accused of crime may give evidence of good character 
as strengthening the presumption of innocence and tending; 
to negative guilt, i does not obtain in civil actions Bveu 
though a criminal act be directly involved/ unless character 
is put in issue by the pleadings or evidence of general bad 
character has been received against him. 

1 For this rule and its application, see Criminal Trial 
Brief, §§ 460, 473. 

^Pi'att V. Andrews, 4 iV. F., 493. 
Approved in Stone v. Hawkeye Ins. Co., 68 loiva, 737^ 

s. c, 29 Northwest. Rep., 47, citing- cases from other 

jurisdictions. 
Fahey v. Crotty, 63 Mich., 371; s. c, 6 Western Bep., 

135, 137. 
S. P., Bates v. Barber, 58 Mass. (4 Cush.), 107. 
Continental Ins. Co. v. Jachnichen, 110 Ind., 59; s. C.,. 

10 Northeast. Rep., 636. 
Simpson u Westonberger, 28 Kans., 756; s. c, 15 Centr^ 

L. J., 429. 
For the application of this rule in various particular 

actions, see 16 Centr. L. J., 202; 25 Id., 148. 

§ 237. How proved. — Character, in the sense of reputa- 
tion, how proved. 

Abb. Tr. Ev., 674 (actions involving defamation). 
Criminal Trial Brief, 236, § 398; 271, § 460, etc.; 360, 
§ 602 (prosecutions for crime). 

II.— Competency and Skill. 

§ 238. Direct testimony. — A vsritness who has had ade- 
quate opportunities of observation may be asked whether 
a person appeared to be competent to his place. 

Gahng-an v. Boston etc. R. R. Co., 83 Mass. (1 Allen)y 
187. 

Wheeler v. Delaware etc. Canal Co., 20 N. Y. Weekly- 
Dig., 301, atf'd without opinion in 99 N. Y., 616 (en- 
g-irieer was asked how fireman performed his duties, 
and whether he understood the working of the engine;, 
and answered : " he always handled her well while he 
was with me ; that is, when I asked him to move her 
one way or another he done so." Held, proper ; be- 
cause the skillf ulness of a mechanic is a collective fact). 
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§ 239. Single instances. — Carelessness on a single pre- 
"vious occasion is not alone competent, to show unfitness 
ior service; but carelessness on several occasions is, if ac- 
■companied by evidence of notice to the employer. 

Baltimore Elevator Co. v. Neal {Md., 188C), 3 Centr. 

Sep., 856. 
Baulec v. N. Y. & Harlem R. R. Co., 59 N. Y., 356; s. c, 

17 A7n. Rep., 335;afE'g-in effect, 12 Ahb. Pr. N. S., (N. 

Y.), 310; s. c, bLans. {N. Y.), 436; 62 Barb. {N. Y.), 

623.] 

§ 240. Intoxication at a time within the period of service 
is relevant to the question of the competency of a servant. 
Probst V. Delamater, 100 N. Y., 266. 

§ 241. Inspection. — The jury may consider the appear- 
ance and conduct of a witness, to aid them in determining 
"whether he has suitable qualifications and intelligence to 
lie entrusted with a responsible duty. 

Keith V. New Haven & N. R. Co., 140 {Mass.), 175; s. c, 

3 Northeastern Rep., 20. 
Devkns, J., says, the same principle applies, when the 

inquiry relates to intellig-ence and understanding as 

well as physical capacity. 

§ 242. General reputation for care and skill is not com- 
petent to show disposition or habitual character. 

Baldwin v. Western R. R., 70 Mass. (4 Gray), 333 (care- 
less driver). 

[It may be competent, to show notice to an employer. ] 

Cincinnati, etc. R. Co. v. Jones, 111 Ind., 259; s. c, 9 
Western Rep., 602; 12 Northeast. Rep., 113 (disposi- 
tion of horse). 

S. P., Brooks V. Action, 117 Mass., 204. 

CITIZENSHIP.— [See also Natttkalization.] 

§ 343. Distinguished from residence.§ 245. Passport. 
244. Presumption. 346. Hearsay. 

§ 243. Distinguished from residence. — An allegation of 
residence cannot avail as equivalent to an allegation of 
citizenship for the purpose of giving jurisdiction. 

Menard v.Gogga,n, 121 U. S., 253; s. c, 30 Law. ed., 

914; 7 Supm. Ct. Rep'r, 873 (at law). 
Everhart v. Huntsville College, 120 U. S., 223; s. c, 30 

Law. ed., 623; 7 Sup. Ct. Rep'r, 555 (in equity). 
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In citizenship, residence and intent must concur; a man 
may reside a while within a state without becoming- a 
citizen. Sharon v. Hill, 26 Fed. Rep., 337; State Sav- 
ings Asso. V. Howard, 31 Id., 433. 

For other authorities, see Trial Evidence, 102, etc. 

§ 244. Presumption. — To support an apparent right,' or 
to avoid an inference of illegal conduct,^ citizenship will be 
presumed, in the absence of evidence to the contrary. 

1 Blight V. Rochester, 7 Wheat. {U. S.), 535; 5 Law, 
ed.,516. 
Shelton v. Tiffin, 6 How. {U. S'.),163, 185 (so holding of 
residents). 

* People V. Pease, 27 iV: F., 45, followed in Garfield M. 

& M. Co. V. Hammer, 6 Mont. 53 ; s. c, 8 Pacific 
Rep., 158. 

§ 245. Passport. — A passport issued by our government 
is not, of itself, evidence of citizenship, for the purpose of a. 
judicial trial. It is but an ex parte certificate ; and if found- 
ed upon evidence produced to the secretary of. state estab- 
lishing citizenship, that evidence, if admissible, should be 
produced to render the passport competent. 

Urtetiqui v. D'Arcy, 9 Pet. {U. S.), 692; s. c, 9 Law. 
ed., 276. 

§ 246. Searsa?/-— Citizenship is not a fact of pedigree to 
be proved by declarations in the nature of hearsay. 

Anon, case cited m 1 Pick. {Mass.), 347 (alienage of a 
deserter from the army) . 

CLAIM.— [For kindred topics see Adverse Possession, 
Possession, and Negative.] 

§ 247. Direct testimony. — A vv^itness may, subject to 
cross-examination, as to details, testify that a person in pos- 
session claimed a fee, or a dower interest, or a reversion, 
etc., as the case may be.' 

So he may testify that he never heard any other person 
claim the property.^ 

* Hancock v. Kelly, 81 Ala., 368. 

Compare Niles v. Patch, 79 Mass. (13 Gray), 254, 
(witness who testified he had been accustomed to go 
upon the premises, not allowed to be asked what for). 

Abstract of title, delivered by vendor, competent to 
show his claim of title, as against him. Hartley v. 
James, 50 N: Y., 38. 
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2 Maxwell v. Harrison, 8 Ga., 61; s. c, 53 Am. Dec, 
385. 

COLLATERAL ORAL AGREEMENT. 

§ 2i8. The rule against oral evidence to vary a writing 
does not preclude proving an oral stipulation collateral to 
even a sealed contract, if the object is not to show a breach 
of the contract as thus modified, but merely to enforce the 
oral stipulation itself; and this may be done even by way 
of counterclaim against the hability arising on the written 
contract. 

Westchester etc. R. R. Co. v. Broomall (Pa., 1886), 3 
Centr. Rep., 530 (rev'g' for error in excluding evi-. 
dence of an oral stipulation upon which a conveyance 
reciting onlv a nominal consideration was made). 

Van Brunt i;. Day, 8^66. AT. C, 336; s. c, 81 N. Y., 
351 (oral agreement of assignee of mortgage with 
guaranty, to keep premises insured, in consideration 
of being allowed to retain part of the price of assign- 
ment, held available as a counter claim on fore- 
closure). 

Richardson v. Traver, 113 U. S., 433, 431; s. c, 38 
Law. ed., 804 (recital of $100 as the consideration 
does not preclude evidence of promise to pay a large 
amount of outstanding debt; for this is not inconsist- 
ent with the deed. So held on the question of the 
duty to perform the collateral promise). 

United States v. Peck, 103 U. S., 64. (The government 
claimed to recoup against price of wood, damages for 
not delivering hay also called for by the contract. 
Held, competent for plaintiff to show that at the time 
and place of making the contract it was understood that 
the contractor was to rely on the grass at a pai-ticular 
place, that being the only supply within hundreds of 
miles; and that afterward the government, fearing he 
would make default, allowed other persons to cut this 
grass to supply the purpose for which the contract i^as 
made). 

Braly v. Henry, 71 Cal, 481; s. c, 11 Pacific Rep., 385 
and cas. cit. (recoupment of damages for breach of 
oral agreement, so as to reduce recovery on note). 

COMPROMISE. 

§ 249. Conclusive. — A written promise to pay a sum 
agreed on as due upon a disputed claim cannot be defeated 
by proving that nothing was due. 

Dunham t;. Griswold, 100 N. Y., 334. 
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CONCEALMENT.— [And see Absence, and Fictitious Pee. 

SON.] 
§ 350. Positive acts. § 351. Circumstantial evidence. 

§ 250. Positive acts calculated to prevent discovery must 
be shown. 

Ehoton V. Mendenhall {Oreg., 1888), 20 Pacific Sep., 
49, and cases cited. 

Living under an assumed name is not, alone, conceal- 
ment. Engel V. Fischer, 102 N. Y. , 400; rev'g- 15 Ahh. 
N. C, 72 ; s. c, 51 N. Y. Super. Ct. {J. & S.), 71. 

§ 251. Circumstantial evidence. — Absence, and the decla- 
rations of persons at the abode refusing information, or an- 
swerttig inquiries evasively, may be sufficient evidence of 
concealment. 

Genin v. Tompkins, 12 Barb. {N. Y), 265, 284. 
Baker v. Stephens, 10 Abb. Pr. N. 8. {N. Y.), 1, 12, 27. 

CONDITION of Persons, Places and Things. [See also 
Forgotten Fact, and Negative. As to conditional deliv- 
ery, etc., see Contract and Delivery.] 

I.— Condition of Persons. § 359. — what witness observed. 

§ 353. C .adition m life. ^'^'^- Combining testimony of sever- 

353. jjinanciai condition. „„, ^^ ^}}^}'^^'^\ . ^. 

354. - general reputation. ^^^- Condition of another time or 

355. Physical condition; photo- „an P , ^' . , , , . - , , 
„^,^ j^ ' 1' " " 263. — laying foundation for the 

256. — direct testimony. „„„ .f'^i'^'^nf <;. 

357. - inspection in court, volun- f^/ Jf^PF.t'.on in court, 
tary exhibition. ^64. Official inspection 

•' 365. Use of correct photograph or 

11.— Condition op Places and map. 

Things. ^^®- ^^^ o^ approximate plans, 

maps, etc. 

358. Direct testimony. 267. — reasonable accuracy. 

I.— Conditions of Persons.— [See also Ability, Feelings, 
Health, and Disease, Age, Intoxication, Autopsy, and 
Cause.] 

§262. Condition in life.— In 3,n action for damages for a 
personal injury it is not error to show that plaintiff is a 
man of family, as the jury are entitled to know the situa- 
tion and condition in life of a party or witness. 

Perry v. Lansing, 17 Hun {N. Y.), 34 (action for negli- 
g-enoe). 
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§ 253. Financial condition. — A witness having had ade- 
<quate opportunities of observation and hearing reputation 
may testify what were a man's circumstances as to prop- 
erty;* whether a man's business was profitable;^ whether he 
was able to pay a specified sum, and whether he lived ex- 
travagantly.^ 

1 Sheldon v. Root, 16 Pick. {Mass.), 567, 570. 
sBarblett v. Decreet, 4 Gray {Mass.), Ill, 113, 113 (ex- 
cluding question " from your knowledge of B. was his 
business profitable," merely because it was thus re- 
stricted. Another question based on examination of 
B.'s business was allowed at the trial by Mellen, C. J.). 
^GrifHn v. Brown, 2, Pick. {Mass.), 304, 309 (holding that 
to add that he had spent a larger sum as witness 
verily believes, is not objectionable, for it gives not 
mere opinion but reasons for the testimony). 

§ 254. — general reputation. — General repute is not com- 
petent as tending to show financial condition ;* but it is com- 
petent as tending to show knowledge thereof, or the good 
faith of a person who acted in reliance on such repute.* 

1 Sheldon v. Root, 16 Pick. {Mass.), 567. 

^ Blanchard v. Maiin, 1 Allen {Mass.), 433. 

§ 255. Physical condition, photograph. — A photograph, 
if proved to be correct, is competent to show the physical 
•condition of a person as apparent to the eye, at the time it 
was taken. 

Cowley V. People, 83 N. Y., 464 (photographs of chil- 
dren ill-treated). 
Reddin v. Gates, 52 Iowa, 210 (ferrotype of plaintiff's 

back and shoulder showing effect of assault). 
As to mode of proof, see Photographs. 

§ 256. — direct testimony. — The rule which allows a 
witness to testify to his own condition does not admit his 
statement of what he learned about himself from his medi- 
cal attendant, nor from others, even as to his condition 
when unconscious. 

Hagadorn v. Connecticut Mut. Life Ins. Co., 22 Hun 
{N. Y.), 249. 

§ 257. — inspection in court, voluntary exhibition. — If 
physical condition of a party is material, he has a right, 
when giving his testimony as to it. to exhibit it to the jury. 



90 Abbott's Brief on Facts. - Condition". 

or to an expert called to describe the injury ;^ but he has 
not a right to make unsuccessful .efforts before them, as. 
evidence in his own behalf, of his incapacity. ^ 

1 Mulhado v. Brooklyn City R. R. Co., 30 N. Y., 370 (the 

leading- case). 

2 See Ability, and Handwriting. 

As to compulsory exhibition, the better opinion is that 
a party not testifying' in his own behalf, nor volun- 
tarily exhibiting- his condition, cannot be absolutely 
required at the'instance of the adverse party, to exhib- 
it such condition. 

But the court may require it as the condition of a favor;; 
and i n any case, refusal in a civil action may be con- 
sidered by the jury as evidence against him. 

As to cross-examination, the better opinion is that if 
he has testified in reg-ard to it on his own behalf or 
voluntarily exhil)ited his physical condition, the court 
have power to require him upon crosfi-exaimination to 
exhibit it. and if, on direct, he has testified as to'hi& 
ability to do an ordinary physical act, such as walk- 
ing, reading-, or writing, may require him to attempt 
such act in the presence of the jury. 

See § 9 (Ability), and §§ 413, 414 (Handwriting). 

II. — Condition of Places and Things. [See also Care, 
Cause, Quality, Quantity.] As to View, see Criminal 
Trial Brief, 413, §§ 684-G. Civil Trial Brief, p. 72. 

§ 258. Direct testimony. — On a subject within the com- 
mon knowledge and observation of ordinary hfe, any wit- 
ness having had adequate opportunity of observation, may 
be asked what was the condition of a place or thing. ^ 

And if the subject require special knowledge or experi. 
encej a witness so quahfied may state his opinion.^ 

1 Lund V. Inhabitants of Tyngsborough, 63 Mass., 36, 
39 (a witness who has stated the condition of a thing- 
may characterize it with the impression made on his 
mind at the time, as, "I thought it was a dangerous, 
place . . . the condition was bad," for this is. 
a statement of knowledge not of opinion). 

Kelleher v. City of Keokuk, 60 Iowa, 473; abstr. s. c.^ 
28 Alb. L. J., 334 (statement in affidavit that side- 
walk was " in good repair " therefore competent). 

Compare Yeaw v. Williams, 15 R. I., 20; s. c, 1 New 
Engl. Rep., 123 (holding that whether a highway 
was safe, convenient and in good repair at the time of 
the accident is not a subject for expert testimony. So 
held, where the question at issue was whether a post 
standing out at a curve of the road was dangerous). 
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Clark Civil Township v. Broolcshire,' 114 Jnd., 437; s. c.^ 
13 Western Rep., 379 ; 16 Northeast. Rep., 132. (Wit- 
nesses acquainted with the highway and its condition 
before an improvement, and experienced m improving- 
and maintaining highways, may give their own opin- 
ion as to the character of culverts, fills, and the 
amount of gravelling necessary to render a road ia 
good repair). 

2 Moore V. Westervelt, 27 N. F.,234; s. c, 25 How. Pr., 
277 ; aff'g 9 Bosw. (N. Y.), 558. (Expert may be 
asked " what was the condition of the fastenings of 
the vessel, as to safet3'';" for this is a subject of sci- 
ence and experience, not of common knowledge.) 

Approved in Transportation Line v.. Hope, 95 U. S., 297, 
299. 

Bust-y. Eckler, 41 N. Y., 488, Opinion of Woodruff, J., 
at p. 495 (fitness of place to store cheese. Daniels, J., 
deemed that the question did not call for the witness' 
opinion). Even under the present somewhat stricter 
rules an expert's opinion could be taken by an hypo- 
thetical question. 

People V. DriscoU, 107 N. Y., 414, 420 ; aff'g 9 N. Y. 
State Rep., 820, 825 (a,llowing an officer familiar with, 
firearms to answer tliat the barrel of a pistol 
was cold, and there was no indication that it had been, 
fired). 

Meyers v. State, 14 Tex. App., 35, 48. (Assault: Wit- 
ness experienced in the use of firearms may state that 
he had inserted the finger into the muzzle of the de- 
fendant's gun, and when the finger was withdrawn, it. 
was wet and black, from which, in his opinion, the gun 
must have been recently discharged.) 

Wynne v. State, 56 Qa., 113, 118 (allowing a witness, 
familiar with the use of a pistol, to express his opinion 
whether the cartridges had been punctured by snap- 
ping them before they were fired). 

§ 259. — what witness observed. — A witness experienced 
in the use or care of things of a nature to require special 
care may be asked if he observed anything rendering the 
the place where they were kept unfit for the purpose ; for 
this does not call for an opinion but an observation of fact. 

Rust V. Eckler, 41 N. Y, 488. Opinion of Daniels, J. 

at p. 493 (Woodruff, J., deemed the question proper 

even as calling for an opinion). 
A witness may testifj' that certain shoes appeared as 

if they had been recently washe'd, Comm. v. Sturti- 

vant, 117 Mass., 122, 138. (Trial of an indictment for 

murder. A leading case.) 
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§ 260. Combining testimony of several witnesses. — Evi- 
dence as to the condition of a particular place or thing 
may be made out by proving by one witness that at a 
specified time he pointed out the identical place or thing 
to another, and then proving by the latter the condition at 
the time it was so pointed out. 

Hirsch v. City of Buffalo, 21 Weekly Dig. (N. Y.), 313, 
aff'd it seems but without opinion, in 107 N. F., 671. 

For other illustrations of this principle see Forgotten 
Fact and Identity. 

§ 261. Condition at another time or place, when com- 
petent. 

Time. Ahern v. Steele, 48 Hun (N. P.), 517 (evidence 
of condition of hole in pier within two days ; and of 
measurement six months afterward " of the same 
hole " throug-h which deceased fell, — competent). 

City of Chicago v. Dalle. 115 III., 386 ; s. c, 5 North- 
western Rep., 578, 580. (Neg-ligence in non repair of 
sidewalk. Held, competent to show the condition at 
the time of the accident, by proof of its condition a 
few days (in this case three or four days) before and 
afterward). 
Mackie v. Central Railroad of Iowa, 54 Iowa, 54:0 ; s. 
c, 5 Northwest, Rep,, 723. (Condition of a gate at 
private crossing at a time two or three days after an 
accident, competent; and in the absence of other evi- 
dence it will be presumed that its condition remained 
unchanged.) 

Clancy v. Byrne. 56 N. Y., 129; s. c, 15 Am. Rep., 391, 
with note, rev'g 65 Barh. (N. F.), 344. (A rotten 
plank in a pier will not, for the purpose of charging a 
lessor with damages for injuries, be presumed to have 
been in that condition five years previous to the injury 
caused by it.) 

Yates V. People, 32 (N. F), 509, 512, 518. (To prove 
how much light was thrown by a street lamp, a wit- 
ness cannot testify to an examination of it made four 
months afterwards, there being no proof that the 
structure or condition of the lamp or the fluid used 
was the same.) 

Holden v. N. Y. Central R. R. Co., 54 N. F, 662. 
(Condition of poultry when ultimately received from a 
connecting carrier, admissible as tending to show its 
condition five days before, when delivered to such 
carrier by defendants after delay.) 

Tlace. Oil Ce. v. Van Etten, 107 U. 8., 325; s. c, 27 
Law ed., 319 (count of lumber at one end of route, 
competent to contradic count at the other end.) 



Condition— Continued. 9S 

Lehigh Zinc & Iron Co. v. Trotter {N. J., 1887), 7 Cen- 
tral Rep., 481 (condition of ore in respect to mois- 
ture at the mine not provable by evidence of condition 
after transportation 62 miles in open car). 

Eeed v. IST. Y. Central R. R. Co., 45 N. Y., 574; over- 
ruling 56 Barb. {N. Y.), 493. (Evidence of the bad 
condition of railroad track half a mile away from the 
place of accident not admissible.) 

Murphy v. N. Y. Central R. R. Co., 66 Barb. {K Y.), 125- 
(the same within a few rods admissible) . 

§ 262. — laying foundation for the evidence. — Slight evi- 
dence of the relative condition at the respective times is 
sufficient, when necessary, to render the testimony compe- 
tent, leaving its weight to be determined by the jury. 

Nisbet V. Town of Garner [Iowa, 1888), 1 Law. Eep. 
{Co-op. ed.), 153. (Negligence in condition of high- 
way : held, that measurement of depth of depression 
some time after the accident, was competent, upon, 
such comparison as to afford some data by which to 
determine what it was at the time of the accident.) 

Opinions as to whether the article transported would 
stand the journey, excluded because involving the 
verv question in issue against a carrier. Gutwillig v. 
Zuberbier, 41 Hun {N. Y), 361. 

§ 263. Inspection in court. — For the purpose of proving 
the condition of a thing, other than the contents of a docu. 
ment within the rule as to best and secondary evidence, its 
production in court is not necessary. ' 

A party may produce it, if he choose * but in a civil case 
cannot compel his adversary to do so.^ If produced it may 
be exhibited to the jury and either party may examine a. 
vdtness upon it, for the purpose of calling the attention of 
the jury to details pointed out by the witness,* and of get- 
ting the description upon the record. 

1 Criminal Trial Brief, 262, §§ 437, 438. 

2 See Criminal Trial Brief, 337, § 586; 387, § 

^I state this in deference to the ruling in Hunter v. Allen, 
35 Barb. {N. Y.), 42, but doubt its soundness. 

4 King V. N. Y. Central etc. R. R. Co., 72 N. Y., 607. 
(Hook, the thing, the breaking of which caused the 
injury in issue, may, upon proof of its identity, and 
that it remains in the same condition as at the 
time of breaking, be shown to the jury; and a witness 
may be asked if he sees flaws or cross cracks in it.) 
And see Handwriting. 
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§ 264. Official inspection. — An official certiiicate of in- 
spection pursuant to law is evidence of the fact of inspec- 
tion; but not of matters therein stated without being re- 
quired by law, such as safety, etc. ^ 

A certificate of voluntary inspection though official and 
pursuant to usage of trade, is not evidence of the facts- 
stated in it;^ but may be made so by testimony to it and its 
accuracy by those who made it.^ 

1 Errickson v. Smith, 2 Abh. (N. Y.), Ct. App. Dec, 64. 

Compare The Charles Morgan, 115 Z7. S., 69 (excluding 
finding of board of inspectors, as to cause of collision 
because made on an investigation only of facts bearing 
on conduct of an ofHcer). 

2 Murray v. Great Western Ins. Co., 39 Hun {JSf. F.), 

581, and cas. cit. (survey of vessel). 

3 United States v. Mitchell, 3. Wash. C. Ct., 478 (survey 

of vessel). 

§ 265. Use of correct photograph or map. — A map^ or 
photograph,^ if proved to be correct as of the time to which 
the issue relates,^ is competent evidence, even though made 
for the purposes of the trial. 

[As to mode of proof see Photographs.] 

1 Curtiss V. Ayrault, 3 Hun (N. Y.), 487: s. c, 5 N. Y. 
Supm. Ct. {T.&C.),%U. 

8 People V. Buddensieck, 103 N. Y., 487 (photograph of 
a fallen building, in prosecution for negligent construc- 
tion). ' 

Blair i;. Pelham, 118 Mass., 420 (photograph of defec- 
tive highway, in action for injuries sustained there- 
by)- 

Church i;. City of Milwaukee, 31 Wise, 512 (photograph 
of street, and premises injured by change of grade). 

Chestnut Hill & Spring House Turnpike Co. v. Piper, 
15 W. N. C, 55 (photograph of bridges on turnpike, 
obstructing ditch and endangering travel, — admitted 
'though it did not show the whole of the ground). 

Locke V. S. C. & P. R. Co. , 46 Iowa, 109 (photograph of 
bridge defectively constructed, taken after the acci- 
dent). , . 

Durst V. Masters, L. E. 1 Prob. Div., 373 (photograph 
of altar and communion table or rotable, to show 
relative positions of articles on it). 

Cozzens i;; Higgins, 1 Abb. (N.Y.) Ct. App, Dec, 451 ; 
s. c, 33 How. Pr. {N. Y), 436 (photograph of a 
cellar from which plaintiflf had been excluded by a 
trespass). 
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^ Hollenbeck v. Eowley, 8 Allen {Mass.), 473 (photograph 
of rocks and rubbish deposited by trespass; excluded 
because not properly verified). 

* Curtiss V. Ayrault, 3 Hun {N. Y.), 487, 490 ; s. c, 5 
N. Y. Supm. Ct. {T. & C), 611 (reversing- judgment 
for refusal to receive it). 
People V. Jackson,lll N. Y., 363 ; s. c, 19 Northeast- 
ern Rep., 54 (photograph including figures of men 
stationed for the purpose of marking position of those 
who were present at the time of the offense). 

§ 266. Use of approximate plans, maps, etc. — On an issue 
involving the situation or condition of premises, a map, 
plan, or diagram, even though sucli as not to be competent 
as original evidence, may be used by counsel, in opening, to 
explain what he intends to prove. 1 

Such a paper, if proved to be reasonably correct, accord- 
ing to the object of the proposed testimpny,^ may be used 
before the jury to enable a witness to explain to them the 
facts to which he testifies.^ 

1 Batteshill V. Humphrey {Mich., 1887), 31 Northwestern 

Bep., 894, 903. 

2 Calumet EiverE. Co. v. Moore {III, 1888), 13 Western 

Bep., 506; 15 Northeast. Bep., 764 (plan of a contem- 
plated improvement, which the proposed railway 
: would prevent, admissible to show the uses of the 

property affected). 
' Clapp V. Norton, 306 Mass., 33 (holding that a plan so 
used does not thereby become evidence; and its going 
to the jurj^ room without objection is no ground of 
exception). 

§ 267. — reasonable accuracy. — On an issue not involving 
precise extent or boundaries, as in an action for overflow- 
ing lands, a plan of the premises showing the general sit- 
uation and area, is competent in the discretion of the court, 
for that purpose, though it be not an accurate survey.' 

But a calculation of a witness founded on a map or plan, 
is not competent unless the map is first shown to be relia- 
ble evidence.^ 

1 Paine v. Woods, 108 Mass., 160, 169; S. P., Barrett v. 
Murphy, 140 Id , 133, 144. 
Armendaiz v. Stillman, 67 Tex., 458; s. c, 3 Southwest- 
ern Bep., 678 (map made during low water, not there- 
fore inadmissible on issue as to injury at time of high 
water). 
3 Johnston v. Jones, 1 Black {U.S.),- 209; 225. 
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CONSENT.— [See also Acquiescence, AoREEnnxT, Assent,. 
Delivery, Ratification.] 

§ 268. Unexpressed luilUngness not equivalent to consent. 

Ford V. Ford, 143 Mass., 577; s. c, 3 New Engl. Rep.^ 

785. 

CONSIDERATION.— [See also Collateral Oral Agree- 
j MENT, Contract, and Delivery.] 

§ 269. Value. § 374. Oral evidence to vary writing. 

270. Seal. 375. Executory consideration. 

271. Bona fide purchaser for value. 276. — agreement. 

272. Disproving nominal consid- 277. Legal, to displace recital of 
eration. illegal consideration. 

273. Effect of disproving. 278. Previous agreement. 

§ 269. Value. — Where only a money recovery is sought^ 
a consideration of an indeterminate or exaggerated value, 
if fairly agreed on by the parties, is sufficient in law to bind 
the promissor, though inadequate in fact,^ unless the 
evidence suffices to show fraud. 

^ Earl V. Peck, 64 N. Y., 596. (Services for a longtime, 
held sufflcient to sustain a promissorj' note exceeding 
in amount the value of the services. Judgment for 
plaintiff (in action on note) affirmed against defense of 
inadequacy of consideration). 
Wolford V. Powers, 85 Ind., 294; s. c, 44 Am. Rep., 16 
and cas. cit. (note for $10,000 in consideration of a^ 
father's naming a child after the promissor). 

§ 2Y0. Seal. — At common law a seal raises a conclusiv& 
presumption of a consideration as between the parties and 
those claiming under them, even for the purpose of support- 
ing an action on an executory covenant to pay money, Hn 
the absence of fraud or mistake . 

Under the American statute, the seal is presumptive evi- 
dence ;2 but is not conclusive unless the instrument is a re- 
lease. ^ 

1 Mather v. Corliss, 103 Mass., 568. The latest English 

authorities prefer to state the rule as being that a 
sealed contract is valid without any consideration. 
[But a seal is not evidence that the consideration was 
adequate, where the law requires adequacy to b& 
affirmatively shown. Abh. Tr. Ev., 508.] 

2 Home Ins. Co. v. Watson. 59 N. Y., 390, rev'g 4 N. K 

Supm. Ct. (T. & C), 226; s. c, 1 Hun {N. Y.), 643. 
Best V. Thiel, 79 N. F., 15. 
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^'Crossley v. The St. Louis, 4 Ben.. 510. 
Schmidt v. Herfurtli, 5 Robt. [N. Y.), 124. 

§ 271. Bona fide purchaser for value. — For the purpose 
of showing that a grantee was a pui'chaser for vahiable 
consideration, within the protection of the recording act, it 
is enough to produce the deed to him • reciting his payment 
of purchase money, i 

Otherwise, of one alleged to be, for valuable consideration, 

in good faith, a purchaser from a trustee conveying in 

fraud. ^ 

1 Wood V. Chapin, 13 N. Y., 509. And even though no 
consideration is mentioned, the burden is on a subse- 
quent purchasei'to show that there was none, fof the 
deed itself imports a consideration. Boyton v. Rees, 
8 Pick, (ilass.), 329, 332. 

^ Bolton V. Jacks, 6 EoU. (lY. Y), ICG, 234. So also of 
the claim of protection against a mechanic's lien. Bol- 
ton?;. Johns, 5 Pa. St., 145; S. c, 47 Am. Dec, 404. 

§ 272. Disproving nominal consideration. — If even a 
nominal consideration is recited, especially in a sealed in- 
strument, evidence that it was not actually paid does not, 
without evidence that there was no agreement to pay it, 
disprove consideration, nor throw the burden on the other 
party. ^ 

In an unsealed instrument, if a nominal consideration is 
recited as having been paid, evidence that it was not paid 
nor agreed to be paid throws the burden of proof on the 
party claiming under it to show that it was agreed to be. 
paid, or that there was some other consideration.^ 

iChilds t;. Barnum, 11 Barb. (N. Y.), U, a,f['g iSandf. 
{N. Y.). 58 (saying that "paid " means " paid or to^ 
be paid "). 

2Fargis v. Walton. 107 N. Y, 398, 403; s. C, 9 Cent, 
Rep., 905: 14 Northeast. Rep., 303 (tenant's agreement 
that landlord might enter and repair, held therefore- 
revocable). 

§ 273. Eff'ect of disproving. — When by reason of disprov- 
ing the consideration recited in an instrument, the instru- 
ment is deprived of its validity as a contract, oral evidence 
is no longer incompetent to vary the effect sought to be 
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given to it as a license ' or admission, unless there is 
sufficient evidence to found an estoppel upon its language. 
Fargis v. Walton {above cited). 

§ 274. Oral evidence to vary writing. — Oral evidence of 
the? actual consideration of a deed may be given, v\^hefcher the 
deed states a greater ^ or a less - consideration, or a nominal 
one,^ or one of a different nature,* or none at all.^ 

This, however, cannot be done for the purpose of defeating 
the operative words of the transfer for which the considera- 
tion was acknowledged as received," unless there be also 
evidence of fraud, mistake or usury or other illegality. 
Proving that the deed was only a mortgage is not defeat- 
ing it within the meaning of this exception. 

Nor can it be done to impair the remedy of a purchaser 
under the grantee in the deed, against the grantor, upon 
the grantor's covenants for title. 

1 Baker v. Coimell, iDaly {N. Y.), 469. 
So non-payment may be proved, in action to recover 
the price. Hebbard v. Haughian, 70 N. Y., 54; Beach 
V. Packard, 10 Vt., 96; s. c, 33 Ajn. Dec., 185. 
^ Belden v. Seymour, 8 Conn., 304; s. c, 21 A^n. Dec., 661. 
^ Hitz V. Natl. Metrop. Bk., Ill U. S., 722, 727; S. C, 28 
Law. ed., 577. 
Westchester R. R. Co. v. Broomall {Pa., 1886); s. c, 2 

Centr. Rep., 520 (revei'sing- for exclusion). 
Bank of United States v. Housman, 6 Paige {N. Y.), 
526, 535 (recital of money does not preclude evidence 
in support of the deed that the actual consideration 
was love and affection). {^Contra, Burrag-e v. Beards- 
ley, 16 Ohio St., 438; S. c, 47 Am. Dec, 382.] 
McOrea v. Purmort, 16 Wend. {N. Y.), 460 (recital of 
money consideration does nob pi-eclude evidence of 
agreement that consideration -was merchandise at a 
price). 
IflcKinster v. Babcock, 26 N. Y., 378, rev'g 37 Barb., 
265 (recital of cash: evidence of indemnity against in- 
dorsement and future liabilities, competent). 
.Groves v. Steel, 2 La. Ann., 480; s. c, 46 Am. Dec., 551 
(recital cash; evidence that it was satisfaction of a 
debt, competent). 

Hloodell V. Pierce, 2 Hill {N. Y.), 659. 

Wallis V. WaUis, 4 3fass., 135. 
« Grout V. Townsend, 2 Hill (iV. F.), 554; aff'd in 3 Den. 
{N. Y.), 336. 

Blodgett V. Hildreth, 103 Mass., 484, 487. 
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§ 275. Executory consideration. — When the considera- 
tion clause is in the nature not of a receipt, but of an exec- 
utory stipulation for payment with a specific thing, the 
parties may be deemed to have embodied their actual inten- 
tion in the writing so as to exclude oral evidence to vaiy it. 

Maigleyv. Hauer, 7 Jo/ins. {N. F.), 341 (expressed con- 
sideration a ground rent, and a share of grain to be 
raised. Evidence of oral promise to support, excluded) . 

§ 2T6. Executory agreement. — If the instrument is not an 
■executed transfer but a unilateral executory agreement, as 
for instance a guaranty, the recital of a nominal considera- 
tion does not exclude oral evidence that the true considera- 
tion was a promise which the party has refused to perform. 

linger v. Jacobs, 7 Hun {N. Y.), 230 (reversing judg- 
ment for error in exclusion). 

So if the instrument is a subscription paper, tbe recital 
of a nominal consideration mutually paid does not 
preclude evidence that it was not paid, for the purpose 
of defeating the contract before any substantial con- 
sideration has arisen under it. Presby. Chui'cli of 
Albany ti. Cooper, 112 N. F.. 517. 

S. P., Thudium?;. Yost {Pa., 1887), 9 Centr. Hep., 687; 
s. C, 11 Atl. Rep., 436 ; 20 W. N. C, 217. 

Cake V. Pottsville Bank, 116 Pa. St., 264; s. c, 8 Centr. 
Rep., 394; 9 Atl. Rep., 302; 19 W. N. C, 423. 

§ 277. Legal, to displace recital of illegal consideration. — 
The statement of an illegal consideration in a written in- 
strument, maybe contradicted by oral evidence that the ac- 
tual consideration was legal, even for the purpose of enforc- 
ing the instrument notwithstanding its apparent illegality. 

Eoosevelt v. Dreyer, 12 Daly {N. Y.), 370 (pawnbroker's 
usurious ticket, explained by oral agreement for legal 
interest only). 

§ 278. Previous agreement. — The fact that the agreement 

constituting the actual consideration was made some time 

previous to the deed does not preclude the evidence, if it be 

shown that it was upon that consideration that the deed 

Tvas founded. 

Hays V. Peck, 107 Ind., 389 ; s. c, 5 Western Rep., 630. 
(This case goes to the extent of holding that under 
the Indiana decisions and as the necessary consequence 
of holding the consideration clause not conclusive, an 
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oral promise of the grantee to pay a specified incum- 
brance may be proved in the grantor's action on the- 
covenant against incumbrances.) 
To the same effect in Missouri 1886, Dobyns v. Rice, 
22 Mo. App., 448; s. c, 4 Western Eep., 898. 

CONSPIRACY. 

§ '279. Circumstantial evidence. — The joint undertaking,^ 
and the unlawful object ^ may be shown by circumstantial, 
evidence without direct evidence of conspiracy. 

1 Riehl V. Evansville Foundry Asso., 104 Ind., 70; s. C, 

3 Northeastern Rep., 63:j, 635 (letting in declarations. 

of one confederate, as evidence against another). 
Kelley v. People, 55 A". Y., 555, 576; s. C, 14 Am. Rep., 

342; aff'g Armsby v. People, 3 Supin. Ct. {T. & C), 

157. 
Mussel Slough Case, 5 Fed. Rep., 680 (charging jury 

that to prove conspiracy alleged, it is not necessary'- 

to show that the defendants came together, etc.). 
Compare N. Y. Guaranty & Indem. Co. v. Gleason, 78 

N. Y., 503; s. c, 7 Ahh. N. C. {N. Y.), 334. 

~ State V. Walker (Mo.. 1888), 39 Alh. L. ./., 133. 

As to Declarations, etc., see Criminal Trial Brief, 
§^543-554. As to Order of proof, Id., §§ 347, etc.,, 
533; and Ahh. Tr. Ev.. 191. 

Slight evidence sufficient to let in declarations. Crim- 
inal Trial Brief, 317, § 552. 

Weiduer v. Phillips, 39 Hiin {N. Y.), 1. 

CONSTRUCTION.— [For cognate topics see Capacity, Care, 
Cause, Quality.] 

§ 2^0. Judicial notice. § 383. Opinion. '■ 

381. Quality of woi'li: — Direct ques- i 

tion. 1 

§ 280. Judicial notice taken of mode of construction of 
things in such common use that they may be regarded a& 
forming part of the common knowledge of the people. 

Brown v. Piper, 91 U. S., 38, 43 (ice cream freezer not 

novel). 
Otherwise not. Kaolatype Engr. Co. v. Hoke, 30 Fed. 

Rep., 444. 

§ 281. Quality of ivork: — Direct question. — An expert 
may be asked the direct question whether a machine or 
other structure not within the ordinary knowledge and 
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experience of men generally in the common walks of life, 
was built in a good and workmanlike manner;' whether it 
was properly constructed;^ whether it is of the best kind,* 
or equal to the best in use,* and the like; and it may be left 
for the cross-examination to call for details." 

1 Ward V. Kilpatrick, 85 N. Y., 413; s. c, 39 Am. Rep., 

674; aff'g- 9 N. V. Weekly Dig., 34;i (cabinet work). 
So a witness who has examined buiJ ding's in question 
may, though he be neitlier a, mason oi- an expert, tes- 
tify that in liis opinion one of two buildings was built 
more compactly than the otlier; or tliat a wall 
was not worth covering; tliat tlie materials were worth 
more than the wall, ir'ulhnan v. Corning-, 9 N. Y., 93; 
aff'g 14 Barb. {X. Y.), 174 (Held not error to allow 
these questions, justice having been done on the mer- 
its.) 

^ In an action on a policy of insurance on " brick build- 
ing's," it appeared that the buildings in question were, 
in part, built of joists, filled in- with brick. Held, not 
improper to allow plaintiff to ask a builder, acquainted 
with the houses, whether "he would consider them, 
or would thev be called brick buildings." Mead v. 
Northwestern Ins. Co., 7 N. Y., 530, 537. 

2 Sheldon v. Booth, 50 Iowa, 209, 211. (Action for price ; 

defence breach of warranty. Held, that a " foundry- 
man and machinist " is competent to state whether a 
machine had been properly constructed.) 

3 Great Western E. E. Co. v. Haworth, 37 III., 346, 349. 

(Negligent setting: of fire. Testimony to opinion 
that a certain spark arrester was the best known, al- 
lowed.) 

^Scatterg-ood v. Wood, 79 N. Y., 263; aff'g- 14 Hun (N. 
F.), 269 (Quality of saw gin; allegation of breach of 
warranty. Testimony, whether it was equal in all re- 
spects to the best saw g-in then in use, of which the 
witness had knowledg-e, allowable). 

5 Curtis V. Gano, 26 N. F., 426. (Action for breach of 
ag-reement to construct). Judgment reversed for ex- 
cluding the question until plaintiff would offer to 
prove in what respect it was not so constructed. 

§ 282. Opinion. — An expert,^ but not an ordinary wit- 
ness,^ may be aske^ how a structure of a special kind, such 
as a bridge ^ or embankment ^ ought to be buUt so as to be 
safe, or so as not to injure adjoining property. 

1 Conrad v. Trustees of Ithaca, 16 N. Y., 158, 173 (prop- 
er construction of bridge). 
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2 Brown v. Mohawk & Hudson R. R. Co. {Ct. of App., 

1847), How. App. Cas., 53, 124. (Action for negli- 
gence in construction resulting in devastation of 
plaintiff's grounds, in a freshet; judgment reversed for 
this error.) 
"Whether it is safe and proper to have draws with 
gates across the foot path of a bridge when the draw 
is open, is not within the range of competent testimo- 
n.y even from an expert. So held, when called for 
upon cross-examination. Hart v. Hudson River Bridge 
Co., 84 N. Y., 56. The court say it does not relate to 
the safety or strength of construction, but is matter 
of common judgment, for the jury. 

CONTRACT.— [For cognate topics see Acceptance, Agen- 
cy, Consideration, Assent, Admissions, Collateral, 
oral agreement, conversation, contradiction, cor- 
ROBORATION, Acquiescence and Ratification.] 

§ 383. Implied. § 389. Different contract admissible 

384. Direct testimony. under general denial. 

285. Witness' understanding-. 290. Witl-i whom. 

286. Writing not signed. 291. Ignorance of effect. 

287. Declarations of agent. 293. Contract made merely to in- 
388. Previous similar transaction. fluence others. 

§ 283. Implied. — A contract cannot be implied without 
writing where the law requires a writing. 

Chase v. Second Ave. R. R. Co., 97 N. Y., 384. 

§ 284. Direct testimony. — A witness may be asked ta 
" state the terms " of an oral agreement. It is not neces- 
sary to ask him to state what was said.^ 

1 Frost V. Benedict, 31 Barb. (iY. F.), 347. 

§ 285. Witness' understanding. — A witness may be 
asked what he understood the parties agreed in his pres- 
ence/ or what he understood they said;i or whether there 
was any agreement or understanding ; " subject to cross- 
examination, and the right to strike out the answer if it 
expresses an opinion." The -witness cannot testify to his. 
understanding or opinion of the effect of what was said.^ 

1 Prmtup V. Mitchell, 17 Ga., 558; s. c, 63 ^4m. Dec, 258. 

3 Sperry v. Baldwin, 46 Hun {N. Y.), 120. 
3 Ives V. Hamlin, 59 Mass. (5 Cush.), 534. 

§ 286. Writing not signed.— In what cases a writing not 
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signed is competent as evidence of the terms of the con- 
tract, see — 

Eager v. Crawford, 76 N. Y., 97 (draft of contract, 
competent as part of the res ges^ce). 

Freeman v. Bartlett, 47 N. J. L., 33 ; s. c. 20 Reporter, 
410. (Unsigned paper made by one, and interlined 
and returned by the other during negotiations, ad- 
missible as part of res gestae.) 

Lathrop v. Bramhall, 64 N. Y., 365 ; afl'g 5 N. Y. Supm. 
Ct. {T. & C), 680 ; mem. of s. C, 3 Him {N. Y.), 394 
(memorandum read over, competent to corroborate 
testimony to oral agreement). 

Compare Kenned^^ v. Oswego & Sj^racuse R. R. Co., 67 
Barb. (N. F.), 169 (holding that draft approved but 
not signed, was not competent because not necessary 
for the purpose of refreshing memory of a witness. 

Flood V. Mitchell, 68 N. Y., 507 ; aff'g4 Hun (jV. Y.), 
S13, but reversing it on other points. (Draft in which 
unauthorized additions were made, not competent, be- 
cause thereof, and not made by common agent). 

Mumford v. Whitney, 15 Wend. (N. Y.), 380 (copy of 
proposed instrument taken for the purpose of con- 
sulting others; not admissible as evidence of a con- 
tract). 

Aguirre v. Allen, 10 Barb. {N. Y.), aff'd, on other 
points, in 7 N. Y., 543 (broker's memorandum 
for his own convenience, not competent). 

Gouverneur v. Elliott, 2 Hall {N. Y), 211 (sealed 
agreement not validly executed as such). 

Thomas v. Nelson, 69 N. Y., 118 (memorandum of agree- 
ment to lease, signed by one party only, not conclu- 
sive on him, nor excluding oral ev'dence). 

S. P., Errico v. Brand, S) Hun (N. Y.), 654. 

§ 287. Declarations of agent. — The declarations of an 
agent, not made in the course of his employment as such 
are not competent either to show that he made a contract,'- 
nor its terms," nor that a contract made by him was 
broken.^ 

1 Stoned'. Northwestern Sleigh Co., 70 Wise, 585; s. C, 
36 Northwest. Rep., 248. 

«Warten v. Strane, 82^Za.,311. 
Henkel v. Trub^e [Conn., 1888), 6 Neio Eng. Rep., 257; 

s. c, 11 Atl. Rep., 722. 
Compare, however, Gaither v. Clarke, 67 Md., 18; s. c, 

7 Gent. Rep., 438; 8 Atl. Rep., 740, and Beaver v. 

Taylor, 1 Wall. (U. 8.), 637, admitting agent's letters 

as part of the res gestce. 
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3 Memphis &Y. R. Co. v. Cocke, 64 Mss., 713; s. c, 2 
Southern Rep., 495. 

§288. Previous similar transccctions. — In a conflict of 
■evidence as to the nature or terms of a contract, the 
nature and terms of previous transactions between the 
parties are not competent as bearing on the probabihties of 
the transaction or question. ' 

But they are competent to aid in interpreting ambiguous 
language used by the parties. ~ 

1 Bonyn^e v. Field, 81 N. Y., 159 ; aff'g 44 JSf. Y. Super. 
Ci. (J. & S.), 581. (What was done in other trans- 
actions would not show what the contract was in 
reference to this onej 
Groat V. Gile, 51 N. ¥., 431 (failure of the hu.yer to de- 
mand on former sales, a right similar to ihat claimed 
in the present one, immaterial). 

"Richards v. Millard, 56 N. Y., 574; rev'gl N. Y. Supm. 

Ct. (T. & C), 247. 
See also Contradiction and Corroboration. 

§ 289. Different contract admissible under general denial. 
—Under a general denial of a complaint alleging a con- 
tract,^ or a denial that the contract was as set forth in the 
complaint,^ the contract really made, or the part which 
■differs from that alleged, is admissible. 

^ Gove V. Wooster, Hill £ D. Supp., 30 (inversion of 
place of covenant by mistake of scrivener). 

5! Marsh v. Dodge, 66 JSf. Y., 533; rev'g 4 Hun {N. Y.), 
278. And see Denial. 

§ 290. With whom. — On the question whether an oral 
■contract was made with one person or another, it is compe- 
tent to ask a witness "'On the part and behalf, and for 
whom were the services rendered?" 

Evidence that one was reputed to be the owner of the 

■establishment, and the other was notoriously insolvent, is 

not competent.' 

1 Sweet V. Tuttle, 14 N. Y., 465; aff'g- 10 How. Pr. {N. 
Y.), 40 (for the question calls for a fact not a conclu- 
sion or opinion.) Contra: compare Credit. 

-Trowbridge v. Wheeler, 1 Allen {3f ass.), 162. 

§ 291. Ignorance of effect.— It is not competent for the 
purpose of impairing the legal effect of the terms of a con- 
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"tract, to show that the party claiming the right was igno- 
rant when he made the contract that it would confer such 
right. 

Groat V. Gile, 51 N. Y., 431 (purchase of sheep, as in- 
cluding wool). 

§ 292. Contract made merely to influence others. — Whether 
it is competent to show that a written contract was not in- 
tended to bind the party, but only to influence third persons 
to whom it might be shown, see — 

Almon V. Hamilton, 100 iY. Y., 52? (composition deed 

with secret agreement). 
Hickler v. Leigliton, 70 N. F., 610. (Receipts signed 

for purpose of showing' to n not her.) 
Gricrson v. Mason, 60 N. Y., 394 ; atl'g 3 N. Y. Supm. 

Ct., {T. & C), 185 ; mem. s. c, 1 Hun {N. Y.), 113. 
Willse V. Whitaker, 23 Hun {N. Y.), 242, 244. 
Delamater v. Bush, 63 Barb. {N. Y.), 168. 
Anthony v. Harrison, 14 Hun (N. Y.), 198, 213 ; aff'd in 

74 iV^.F., 613. 
Hutton V. Maines, 68 Iowa, 650. 

'CONTRADICTION. [See also Rebuttal, and Tampering. 
As to the right to corroborate after contradiction see Cor- 
roboration]. 

:g 293. Own witness. § 394. Usage in contradiction of al- 

leged contract. 

§ 293. Own witness. — One may contradict his own wit- 
ness, on a question involyed in the issue ;^ or on a question 
•of tampering.^ 

1 The rule proiiibiting a party from impeaching his own 
witness only applies in three cases, viz : (1) the calling 
of witnesses to impeach the general character of the 
witness : (2) the proof of prior contradictory state- 
ments by him : and (3) a contradiction of the witness 
by another where the only effect is to impeach, and 
not to give any matei'ial evidence upon any issue in 
the case. 

Coulter V. American Express Co., 56 N. F, 585. 

Baker v. Koch, 104 Id., 394. 

Approved in 22 A7n. Law. Rev., 455, with the qualifica- 
tion that proof of contradictory statements ought to 
be allowed. Compare Hurley v. State {Ohio, 1889), 
holding that such contradictorj- statements cannot be 
proved against the witness' denial of making them. 

In Burgess^. N. Y. Centr. R. R. Co., 34 Hun {N. F.,) 
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233 ;g. c, more fully, 20 N. T. Weekly Dig., 249, aflf'd 
it seems without opinion in 98 N. Y., 641, contradiction, 
as to tlie motives of the witness in this transaction in 
issue was lield competent. 

2 Comstock V. Handy, 23 N. Y. Weekly Dig., 547. 

§ 294. Usage in contradiction of alleged contract. — On the 
question whether an alleged contract was made, evidence 
that its terms were unusual is incompetent if it was in writ- 
ing.^ 

If oral, evidence of a usage known to both parties is com- 
petent." 

1 Bean v. Cai'leton, 51 Hun {N. Y.), 318 ; s. c, 17 Wash. 
L.Eep., ]90. 

^ Miller v. Insurance Co. of North America, 1 Abb. N. C, 
^470. 

CONVERSATION.— [See also Admissions, and Telephone. 
As to understanding of witness, see Belief.] 

§ 295. Interpreted coaversatioa. § 398. Fact of conversation does- 

296. Signs. let in substance. 

297. Denial and rebuttal. 

§ 295. Interpreted conversation. — A conversation with a 
party ignorant of the language, being had through the 
medium of his friend and agent as an interpreter in his. 
presence, that which was said to and by the interpreter in 
English is competent against the party. 

Wrig'ht V. Maseras, 46 Barb. {N. Y.), 521. [S. P.,. 

Telephone message.] 
Contra: Plymouth Coal Co. v. Kommiskey, 116 Pa., 

365; s. c, 18 Pittsburg Leg. Int., 23. 

§ 296. Signs. — Dying declarations made by pressing the 
hand in answer to inquiry when unable to speak, may be 
proved. 

Comm. V. Casey, 11 Cush, (Mass.), 417 ; s. c, 59 Am. 
Dec., 150. 

§ 297. Denial and rebuttal— Testimony merely denying 
that any such conversation ever occurred, given in contra- 
diction of a specified interview, does not let in evidence, in 
rebuttal, as matter of right, of another such interview at 
another time. 
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Marshall v. Davies, 78 N. Y., 414, 420; s. c, 58 How'^ 
Pr. {N. Y.), 331. 

§ 298. Fact of conversation does not let in substance. — An 
accidental disclosure of the nature of a communication, 
called out by a question only intended to elicit the fact of 
such a communication, is not necessarily a ground for 
allowing the adverse party to call for the consequent con- 
versation. 

Winchell v. Latham, 6 Coiv. {N. Y.), 683. 

COPIES. — [For the distinction between sworn, certified and' 
exemplified copies see Abb. Tr. Ev., 536; also 1 Abb. New 
Pr. & Forms, 78-80. As to the form of authentica.tion to 
render copy admissible see Id., 737, etc.] 

§ 399. Copy proceeding from adverse §302. — defect in authentication su- 
party. perseded by oath to truth 

300. Copy of filed or recorded in- of copy. 

strument. 303. Imperfect or erroneous copy. 

301 . Effect of statute mailing copy 304. Oral to vary. 

equal evidence. 

§299. Copy proceeding from adverse party. — Document- 
admissible, though a copy, if received from the adverse 
party to be acted on. 

Moore v. Belloni, 43 N. Y. Super. Ct. {J. & 8.), 184. 

So held of copies served, of affidavits on file, when offer- 
ed in evidence in the same action. Jackson v. Harrow, 
11 Johns. {N. Y.), 434. 

Otberwise of a copy offered as evidence in another 
action. Kellogg v. Kellogg, 6 Barb. {N. Y.), 116. 

§ 300. Copy of filed or recorded instrument. — An instru- 
ment recorded under statutes allowing record, but not mak- 
ing the record evidence equally with the original, cannot 
be proved by the record, nor by a certified copy of the 
record without first laying a foundation for it as secondary 
evidence.^ 

An instrument filed under statutes not making a. 
certified copy evidence cannot be proved by a certified copy, 
without first laying such foundation." 

1 State V. Penny, 70 Iowa, 190 (false pretences, the falsity 
consisting in representation that there was no prior 
chattel mortgage on the property). The Iowa stat- 
ute (Code, 3703), makes duly certified copies evidence 
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in all cases where the record would be admissible but 
does not make the record admissible equally with 
the original. 

" Bissell V. Pearce, 28 N. Y., 253; Fellows v. Van Hy- 
ring, 23 Hoiv. Pr. {N. Y.), 230 (chattel mortgage on 
file not provable by clerk's certificate to copy). 

§ 301. Effect of statute making copy equal evidence. — A 
statute making a certified copy evidence equally with the 
original, does not preclude showing that such copy is erro- 
neous in specified particulars in which it departs from the 
original. 

Campbell v. Laclede Gas Co., 119 U. S., 445; s. c, 30 
Law. ed., 459; 7 Supm. Ct. Bep'r, 278. 

§ 302. — defect in authentication superseded by oath to the 
truth of copy. — Certified copy, where authentication proves 
defective, may be proved as examined. 

Soc. for Prop, of the Gospel v. Young, 2 N. H., 310, 312. 
S. P., State V. Lynde, 77 Jfe., 561; s. c.,11 New Eng. 
Rep., 290 (admitting sworn copy to show contents of 
record). 

§ 303. Imperfect or erroneous copy. — A copy, if competent 
secondary evidence, may be received notwithstanding an 
error in it, if oral or other extrinsic evidence is given, as 
for instance by the testimony of witnesses who had read 
the original, stating their recollection of its contents — to 
show the error in the copy, and the proper correction. 
Booth V. Tiernan, 109 U. S., 205. 

§ 304. Oral to vary. — When an instrument, the absence 
of which is accounted for, has been proved by secondary 
evidence, its contents thus shown are protected by the same 
Tule against oral evidence to vary a writing, that the origi- 
nal would have been had it been produced. 

Eeed v. United States Expi^ess Co., 48 N. Y., 462. 
Campbell v. Laclede Gas Co., 119 U. S., 445; s. c, 30 
Law. ed., 449; 7 Sup. Ct. Rep., 278. 

CORROBORATION.— [See also Rebuttal.] 

§ 305. Reason for positiveness. § 309. — conduct of adverse party. 

306. Coiroboration (if hearsay. 310. — accounts. 

807. — bflore contradiction. 311. Ex parte declarations in own 

308. — let in by contradiction. favor. 

pioliability of truth. 312. Contradicting- corroboration. 
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§305. Reason for posit iv67iess. — A witness may be asked 
why he is confident he is correct; for a reason for the 
positiveness of relevant 'knowledge is relevant. 

Blackwell v. Hamilton, 47 Aki., iN''. S., 472. 
Angell V. Rosenburgli, 12 Mich., 241, 256. 

§306. Corroboration of hearsay. — A bank officer having 
testified without objection to a fact occurring in the ordin- 
ary course of business under his supervision — but not with- 
in his personal knowledge, evidence of the custom and 
usage of the bank is competent in corroboration. 

Knickerbocker Life Ins. Co. v. Pendleton, 115 U. 8., 339, 
344 (but qualifying this by saying- this does not ex- 
cuse the non-production of written entries, if such 
exist, as to the transaction in question. For this rule 
see Business, § 204). 

§ 307. Corroboration before contradiction. — The rule t*hat 
a party, who has testified to a fact in issue, directly dis- 
cernible by the senses, is not entitled, as of right, to fortify 
his testimony by proof of other facts, merely to render it 
more probable that what he swore to was true, where no 
evidence of its improbability has been adduced,^ does not 
preclude him from putting in other evidence which may 
afford independent evidence of the same fact.^ 
1 Dela'no v. Smith Charities, 138 Mass., 63. 

^ Sawyer v. Orr, 140 Mass., 234. (In action on note, the 
nature of the consideration being in issue. Held, 
error to exclude a document which on its face sug- 
gested that it probablj' referred to the note.) 

§ 308. Corroboration let in by contradiction : probability 
of truth. — In case of a conflict of testimony, either party may 
be allowed to show any incidents connected with the fact in 
question which tend to render probable the truth of his 
evidence or to render improbable that of his adversary.^ 

This rule allows evidence as to motive "^ for an act in dis- 
pute, the possession of the means of performing it, 3 prepa- 
rations or connected conduct leading up to it,* and its con- 
sequences or results. ^ 

The court have a discretionary power to exclude what is 
too remote to have a reasonable tendency for the purpose, e 

And the rule does not allow proof of a fact otherwise ir- 
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relevant, if the only point in respect to which it tends to 
.show the truth of the evidence, is immaterial to the issued 

1 Platner v. Platner, 78 N. Y., 90. 

Folloived in Nat. Ulster County Bank v. Madden, 41 
Hun (N. Y.), 113 (holding contemporaneous memo- 
randum on check stub, competent to corroborate the 
testimony of the drawer of the check, even when not 
necessary to refresh his memory). 

People V. Sherman, 103 N. Y., 513. (Evidence that wit- 
nesses visited an office and made investigation pre- 
liminary to requesting- the accused to retract libel, hav- 
ing' been contradicted by defendant's evidence in replj-, 
other testimonj^ that they did visit such place, held 
competent in rebuttal.) 

People V. Wentworth, 4 N. Y. Crim., 207 (cohabita- 
tion, habit and repute are made competent on the ques- 
tion of mariiage even in prosecution for bigamy, by 
conflict in direct testimony). 

People V. Bragle, 10 Abb. N. C, 300. (Criminal case. 
On the question whether the accused, as a public 
officer, made a fraudulent claim for money paid for 
services in burial in addition to price of coffin, held, 
that to contradict testimony that the price paid for 
the coffin was to include the services, it was compe- 
tent for him to show a previous understanding with a 
third person, by which the latter was to furnish both 
coffin and services at a sum greater than the aggre- 
gate he alleged he had paid.) 

•Contra: People y. Hurtado, 63 C'oZ., 288; s. c, 11 
Pacif. Coast L. J., 192. {Held, that evidence of the 
truth of a charge is not competent to corroborate evi- 
dence of a confession of it, when the truth is not in 
issue, but the fact of confession is only relevant as 
showing knowledge or belief on the part of the one to 
whom the confession was made. Wife's confession to 
husband, of having committed adultery with de- 
ceased.) 

Compare Edgerton v. Wolf, 72 Mass. (6 Gray), 453, 
457 (holding that where the testimony of a witness to 
an interview has been contradicted by another wit- 
ness testifying that the interview related to a different 
transaction, the party has not a right to corroborate 
the latter witness by proof that there actually was 
such a transaction, for this would be a collateral 
question). 

■2 Upton V. Winchester, 106 Ifass., 330. (Action forprice. 
Denial of having agreed. Error to exclude evidence 
of actual value being below alleged price.) 
Knallakan v. Beck, 47 Hun {N. Y.), 117 (conflict as to 
rate of wages agreed on ; evidence of fair market 
value competent). 
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Cornell v. Markham, 19 Id., 275 (error to exclude evi- 
dence of unreasonableness of terms alleged, as tending 
to corroborate denial). 

Parker v. Coburn, 10 Allen {Mass.), 83. (Vendor 
against purchaser for price. In a conflict of evidence 
as to agreed price, error to exclude deeds by which 
plaintiff had previously conveyed away the right to 
cut timber, which had reduced the actual value far 
below the alleged agreed price.) 

Blackburn v. Weisgerber, 13 N. Y. Weekly Dig., 263 
(in a conflict of testimony as to whether defendant 
suffered his property to be bought in by plaintiff at a 
low price for benellt of both, held, error to exclude 
evidence of a large actual value) . 

Schmidt v. Schanzlin, 53 N. Y. Super. Ct. {J. & 8.), 
498 (holding that in a conflict of evidence on the 
question whether consignments were a bailment or a 
sale, it is competent to show that the consignee was 
insolvent, because if insolvent he would be more likely 
to solicit consignments as agent, rather than defraud 
by buying with an intent not to pay). 

Jones V. Eaton, 27 N. Y. Weekly Dig.. 356; Turner v. 
Field, 13 N. Y. State Rep., 12, (in conflict of testi- 
mony as to whether A. employed B., it is competent 
to prove that he already had a contract for the same 
thing with C). 

3 Pontius V. People, 82 N. Y., 339; afl'g 21 Hun {N. Y.), 
328 (holding financial means and necessities of a per- 
son competent, on the question whether he made a 
large loan as sworn by him). 
S. P., Nicholls V. Van Valkenburgh, 15 Hun N. Y.), 
230 (holding the like evidence competent on the ques- 
tion whether an alleged obligation was invalid, or 
whether his omission to attend to enforce it during life 
was mere forbearance). 

SBurlew v. Hubbell, 1 N. Y. Supm. Ct. {T. & C), 235 
(Action on note. Making denied. Plaintifl: relied on 
evidence that it v/as given for a loan to defendant 
when he was pressed for money to pay a certain debt. 
Held, error to exclude evidence offered by defendant 
that he obtained the money he needed for that pur- 
pose from another.) 
Nicholson v. Waful, 70 i\^. Y., 604; rev'g 6 Hun {N. Y.), 
655. (Holds that possession of means to make an 
alleged loan at the time of making it being shown 
beyond question, it was not error to exclude evidence 
of impecuniosity during several years previous.) 

* Stone V. Hubbardston, 100 Mass., 49 (error to exclude 
testimony that plaintiff was driving at a reckless 
speed, an eighth of a mile before he reached the place 
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of casualty, to corroborate a witness who had testified 
that he was so driving- at the time of the casualty. 
GrRAY, J.). 
Linsday v. People, 63 JSF. Y., 143; aff's' 5 Hun {N. Y.), 
104; 's. C, more fully, 67 Barb. {N. Y.), 548. (Homi- 
cide. Accomplice having testitied tUat they removed 
the body on a certain night, evidence that he was 
away from home late that night is admissible to cor- 
roborate. So, after it has been shown that the re- 
moval was in a sleigh, evidence that the accused was 
seen passing in a sleigh in that direction at the time 
stated, is admissible.) 

s Holyoke Paper Co. v. Conklin, 84 Mass. (2 Allen), 326. 
(Defendant's testimony denying the sale alleged, and 
stating that he had only purchased a less quantity, 
which was no part of that alleged to have been sold to 
him, held, properly corroborated by showing what he 
had done with all that he had purchased of plaintilT, 
and that the results were such as were inconsistent 
with the use of the quantity alleged.) 

Linsday v. People, 63 N. Y., 143; aff'g 5 Hun (N. Y.), 
104; s. C, more fully, 67 Barb. {N. Y.), 548. (Dis- 
covery of blood stains six months after alleged homi- 
cide, competent; lapse of time being for consideration 
of the jury.) 

Chester v. Dickerson, 54 N. Y.,l; aff'g 52 Barb. (N. Y), 
349 [see Whisler v. Drake, 35 loiua, 103]. (Witness 
having testified to receiving rnoney, the fact that he 
immediately thereafter exhibited money as having 
been so received is competent in corroboration.) 

6 Platner v. Platner, 78 JSF. Y, 90, 97. {Dictum by FOL- 

GER, J.) 

'' Gorham v. Price, 25 Hun {N. Y.), 11. (The questionat 
issue l;eing whether an adverse party was in posses- 
sion as tenant or as purchaser, held, error to allow 
party who had proved declaration of his adversary of 
readiness to pay rent and that he had money in bank 
to pay it with, to go on and prove the fact of the 
money being in bank,>s corroboration of admission 
that he was tenant.) 
People V. Hayes, 55 Barb. {N. Y.), 450, 457 (error to 
receive evidence that accomplice did paj^ a sum to wit- 
ness, to corroborate the testimony of the accomplice 
that the accused paid the accomplice a large sum for 
the criminal act, and that the accomplice had used 
parb of it to pay witness.) [Distinguished in People 
V. Sherman, 103 N. Y. 513.J 

§ 209. — conduct of adverse party. — In a conflict of testi- 
mony it is competent to show that the adverse party had 
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dealt with a third person in a manner which would indi- 
cate bad faith if the fact were as he now testifies. 

This is a result of the general rule as to conduct in the 
nature of admissions. 

In Hickler v. Leigh ton, 70 N. Y., 610, an action by sub- 
contractor for compensation; defence, accord and sat- 
isfaction at less tlian sub-contract price, supported by 
defendant's testimony that plaintiff's worlj was badly 
done ; — Held, that in a conflict of evidence as to this 
last point, the plaintiff mig-ht show that defendant 
had claimed and received a sum in excess of the main 
contract price for the whole work. 

§ 310. — accounts. — In a conflict of testimony, accounts of 
the parties/ and accounts and memoranda of a person who 
is since deceased, ^ may be received as corroborating the tes- 
timony of a witness to the facts entered in the accounts, 
although the accounts are not competent as original evi- 
dence. 

1 Charles v. Bishoff {Pa., 1885), 1 Central Eep., 618. 

2 Moffat V. Mott'at, 10 Bosiv. {N. Y.), 468. (Testimony 

as to the nature and contents of documents long- 
since destroyed being in conflict, entries in the ac- 
count books of the counsel who drafted the docu- 
ments relating thereto, his drafts thereof, and other 
papers drafted by him at the same time relative to the 
same subject, the counsel being deceased, are admissi- 
ble as corroborative.) 

§ 311. Ex parte declarations in own favor. — In a conflict of 
testimony of the parties, neither can corroborate his testi- 
mony by evidence that at or about the time in question, he^ 
stated the same facts to a third person, in the absence of 
adverse party. 

Wallace v. Story, 139 3£ass., 115. 

Eggleston v. Columbia Turnpike Eoad, 82 N. Y., 378; 
rev'g J 8 Hun {N. Y.), 146 (reversing for error in this 
respect). 

Whether evidence of the woman's declarations to third 
persons about the engagement, are competent to cor- 
roborate her testimony to tlie fact of the man's prom- 
ise to marry her. Query. McPherson v. Ryan, 59 
Mich., 33; s. c, 26 Northwestern Eep., 321. 

§ 312. 'Contradicting corroboration. — Where a witness 
has sought to coXToborate his testimony in a conflict of evi- 
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dence, by stating an otherwise irrelevant fact as corrobora- 
tion, it is competent to give evidence tending to establish 
the contrary as to that fact. 

Hickler v. Leighton, 70 N. Y., 610. (To controvert the 
plaintiflf's evidence that defendant procured receipts 
to be given by representing that he wanted to show 
tliein to his partner, defendant testified that he had 
no partner. Held, competent to show by cross-ex- 
amination that a third person had claimed to be his 
partner and sued to establish his partnership.) 

CREDIT. — [For kindred topics see Insolvency, Accounts, 
Inducement, Agency and Corroboration.] 

§ 313. Account not conclusive. § 316. — one act on the faith of an- 

314. Dii'ect testimony. other. 

315. — concurrent intent. 317. Creneral reputation. 

§ 313. Account not conclusive. — A party's entry in his 
own account charging one person is not conclusive evidence 
-hat the transaction was really had on the credit of another. 

James v. Spaulding, 4 Gray {Mass.), 451. To the same 
effect, see § 49, Accounts. 

Meelier v. Claghorn, 44 N. Y., 349. 

Swift V. Pierce, 13 Allen {Mass.). 136 (holding that even 
the fact that suit was brouglit against the person 
charged on the books is not conclusive). 

§ 314. Direct testimony. — On a question to which of two 
persons credit was given, in a transaction the details of 
which have been proved, it is not competent to ask the party 
as a witness in his own behalf, to state to which of such 
persons he gave credit. 

Beljemann v. BroolvS, 39 Hun {N. Y.), 649. 

JSlichols V. Kingdom Iron Co., 56 N. Y., 618. (Error to 
allow plaintitf to be asked in his own behalf whether 
in making a demand for payment on defendant's lessee, 
he asked the lessee for payment as his debtor, because 
this called for a construction of what was said and 
not for the language; also error to allow a witness 
who did the work in part, to be asked " for whom did 
you do it as you supposed ?") 

Merritt v. Briggs, 57 N. Y., 651 (error to allow defend- 
ant, as a witness in his own behalf, to be asked 
"state on whose credit the cattle Avere bought," as it 
called for the witness' conclusion or opinion; but that 
a general objection was unavailing. The defense 
was that defendant bought as a broker on the credit 
of another person, as plaintiff knew). 



Credit — Continued. 115 

Kellar v. Richardson, 5 Hun {N. Y.), 353. (Error to 
allow the question, "To wliom did j^ou look for per- 
formance ?" for it called merely for thoughts.) 

[This rule depends not on the incompetency of a person 
to testify to his own intent (see In"tent) but on the ir- 
relevancy or immateriality of theuncommunicated in- 
tent of one pai'ty to the transaction; and therefore the 
rule is subject to the qualification that if evidence of 
the intent of the adverse party has been given the 
partj' may prove his own concurrent intent. See § 
315, below.] 

§ 315. — concurrent intent. — On the question whether 
■credit was given to defendant or a third person to whom 
the charge on plaintiff's books was made, it is proper, after 
•evidence tending to show that the order was given on the 
authority of defendant, to ask the plaintiff's salesman, upon 
whose credit the goods were delivered, and to whom he 
looked for payment. 

This was allowed for the purpose of explaining the 
charges on the books. Lee v. Wheeler, 11 Gray 
(Jfass.), 236. Opinion by Mktcalf, J. 

When sucli evidence has been received, if there is con- 
flict or doubt, the question to whom was credit given 
is for the jury, under instructions from the coui't. 
Maryland Coal Co. v. Edwards, 4 Hun {N. Y.), 432. 

So on the question whether plaintiff gave credit to the 
defendants as partnei^s, — after evidence of liolding out 
had been received, held, that as his belief in the exist- 
ence of partnership at the time of the contract was 
material, he might be asked what he believed and re- 
lied on in that respect. De Cordova v. Powter, 16 N. 
Y. State Rep., 1006. Opinion \)-y Daniels, J. 

iSo to prove oneself to be a purchaser for value, he may 
testify on his own behalf that the supplies furnished 
after the delivery of the note were furnished on the 
note. For this, if matter of intent, is competent under 
the rule in Seymour v. Wilson, 14 N. Y., 567; but it 
may rather be regarded as matter of fact under the 
rule in Sweet v. Tuttle, Id., 465. Lewis v. Rogers, 
34 N. Y. Super. Ct. {J. & S.), 64, 67, 75. 

Sweet V. Tuttle, 14 N. Y., 471, sustained such a ques- 
tion upon tlie ground that it did not call foi" an opin- 
ion ; and if it called for a conclusion deducible from 
other special circumstances, this should be shown by 
cross-examination. 

§ 316. — one act on the faith of another. — When the in- 
ducement to the doing of an act in evidence is material the 
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party who did it, and^ even another person having adequate 
acquaintance with tlie facts, may testify that it was done 
on the faith of another fact; subject of course to cross-exam- 
ination as to details. 

Richmondville Union Sem. v. McDonald, 34 N. Y. , 379 
(testimony of vice-president and trustee of corpora- 
tion, that debts were conti-acted on the faith of de- 
fendant's subscription, competent). 

It is competent for a party to a transaction, cognizant 
of all the circumstances and a witness of the act, to 
state its purpose, subject to cross-examination. Bank 
V. Kennedy, 17 Wall. {U. S.). 19, 26 (the cashier of a 
bank was here allowed to testify that the purpose 
of the delivery of drafts was to pay for purchase of 
stock). 

§ 317. General reputation. — General reputation of the- 
insolvency and inability to pay, of one of two persons, is 
not alone competent for the purpose of showing whether 
credit was given to him or not. 

Trowbridg-e v. Wheeler, 1 Allen (Mass.), 102. Hoar, 
J., says, if plaintiff relied ou an implied contract 
general reputation or even knowledge would not be 
material unless there was holding out. If he relied 
on an express contract, reputation or knowledge as t& 
solvency would not be material. 

Compare Corroboration. 

DATE — [See also Age, Delivery, Time. As to Filing, see 
1 Abb. Xew Pr. & F., 88-91.] 

§ 318. Day of the week of a given § 633. Contradicting or corrobo- 
date. rating. 

319. Hearsay as evidence to fix 324. Part of document. 

date. 325. Presumption as to date in 

320. Refreshing memory. document. 

321. CoUatpral record and mem- 326. Contradicting documentary 

oranda. _ date by oral evidence. 

323. Date of letter received. 

§ 318. Day 'of the week of a given date. — The court may 
take judicial no' ice as to what day of the week a given 
day of a month and year did or will fall upon. 

Ecker v. First Natl. Bank, 64 Md., 292 ; s. c, 1 Central 

i?ep., 475, 476 (Sunday). 
Reed v. Wilson, 41 N. J. L., 29; s. c, 8 Reporter, 338 

(holding that for this purpose the court may refer to 

a;i almanac). 
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Calendar to show the day of the week of any date within 
the present century. [Whittaker's Almanac] 



TABLE OF MONTHS. 


TABLE OF YEARS. 
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Explanation.- -To ascertain 
any day of the week in any 
year of the present century, 
first loolc in the table of years 
for the year required, and at 
the right hand in the same 
line, and in the column headed 
by the month in question is a 
figure which indicates in which 
of the columns below the day 
of the week will be found. 
Thus:— To know what day of 
the week July 4 fell upon in 
the year 1878. look in the table 
of years for 1878. and in a par- 
allel line under July is Fig. 1 di- 
recting to col. 1, where itisseen 
that July 4 fell on Thursday. 
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TABLE OF DAYS. 


1 


2 


3 


4 


5 


6 


7 


Monday 1 
Tuesday : 
Wednesday * 
Thursday A 
Friday E 
Saturday ( 
Sunday ' 
Monday 1 
Tuesday S 
WednesdayK 
Thursday 11 
Friday IJ 
Saturday li 
Sunday 1 
Monday 1 
Tuesday 1 
Wednesdayl' 
Thursday 1 
Friday 1 
Saturday 2 
Sunday 2 
Monday 2 
Tuesday 2. 
Wednesdays' 
Thursday 2. 
Friday 2( 
Saturday 2' 
Sunday 2 
Monday 2 
Tuesday 3 
Wednesdays 


Tuesday 1 

Wednesday 2 

Thursday 3 

Friday 4 

Saturday 5 

Sunday 6 

Monday 7 

Tuesday 8 

Wednesday 9 

Thursday 10 

Friday 11 

! Saturday 12 

! Sunday 13 

1 Monday 14 

) Tuesday 16 

) Wednesdayl6 

1 Thursday 17 

! Friday 18 

) Saturday 19 

) Sunday 20 

Monday 21 

J Tuesday 22 

i Wednesday33 

1 Thursday 24 

) Friday 26 

i Saturday 26 

! Sunday 27 

i Monday 28 

) Tuesday 29 

) WednesdaySO 

Thursday 31 


Wednesday 1 
Thursday 2 
Friday 3 
Saturday 4 
Sunday 6 
Monday 6 
Tuesday 7 
Wednesday 8 
Thursday 9 
Friday 10 
Saturday 11 
Sunday '12 
Monday 13 
Tuesday 14 
Wednesdayl5 
Tfluisday 16 
Friday IT 
Saturday 18 
Sunday 19 
Monday 20 
Tuesday 21 
Wednesday22 
Thursday 23 
Friday 24 
Saturday 25 
Sunday 26 
Monday ■ 27 
Tuesday 28 
Wednesday29 
Thursday 30 
Friday 31 


Thursday 1 
Friday 2 
Saturday 3 
Sunday 4 
Monday 5 
Tuesday 6 
Wednesday 7 
Thursday 8 
Friday 9 
Saturday 10 
Sunday 11 
Monday 12 
Tuesday 13 
WednesdayK 
Thursday 15 
Friday 16 
Saturday 17 
Sunday 18 
Monday 19 
Tuesday 20 
Wednesday21 
Thursday 22 
Friday 23 
Saturday 24 
Sunday 25 
Monday 26 
Tuesday 27 
Wednesday28 
Thursday 29 
Friday 30 
Saturday 31 


Friday 1 
Saturday 2 
Sunday S 
Monday 4 
Tuesday 5 
Wednesday 6 
Thursday 7 
Friday 8 
Saturday 9 
Sunday 10 
Monday 11 
Tuesday 12 
Wednesdayl3 
Thursday 14 
Friday 16 
Saturday 16 
Sunday 17 
Monday 18 
Tuesday 19 
Wedne8day20 
Thursday 21 
Friday 22 
Saturday 23 
Sunday 34 
Monday 2i 
Tuesday 26 
Wednesday27 
Thursday 38 
Friday 89 
Saturday 30 
Sunday 31 


Saturday 1 
Sunday 2 
Monday 3 
Tuesday 4 
Wednesday 5 
Thursday 6 
Friday 7 
Saturday. 8 
Sunday 9 
Monday 10 
Tuesday 11 
Wednesdayl3 
Thursday 13 
Friday 14 
Saturday 15 
Sunday 16 
Mondky 17 
Tuesday 18 
Wednesdayl9 
Thursday 20 
Friday 21 
Saturday 23 
Sunday 33 
Monday 34 
Tuesday 25 
WednesdaySe 
Thursday 27 
Friday 28 
Saturday 29 
Sunday SO 
[ylonday 31 


Sunday 1 
Monday 2 
Tuesday 3 
Wednesday 4 
Thursday 5 
Friday 6 
Saturday 7 
Sunday 8 
■^londay 9 
Tuesday 10 
Wednesdayll 
Thursday 12 
Friday 13 
Saturday 14 
Sunday 16 
Monday 16 
Tuesday 17 
Wedi]esdayl8 
Thursday 19 
Friday 20 
Saturday 21 
Sunday 32 
Monday 23 
Tuesday 24 
Wednesday25 
Thursday 26 
E'riday 27 
Saturday 28 
Sunday 29 
Monday 30 
Tuesday ai 



118 Abbott's Brief on Facts. Date. 

§ 319. Hearsay as evidence to fix dates. — As a means of 
fixing the dates of any transaction you may prove by a wit- 
ness that at a specified time he heard of the occurrence. ^ 

But the conversation itself does not thereby become com- 
petent; and if its import tends to affect the issues between 
the parties; it is error to receive it.~ 

1 Fisher v. People, 103 i7Z.. 101. 
McDonald v. Savoy, 110 Mass., 49. 

3 N. Y. Lumber, etc. Co. v. Schneider, 15 N. T. Civ. Pro.. 
E., 30; s. c, 16 N. Y. State Rep., 698. 

§ 320. Refreshing memory. — A witness, in fixing the 
date of a transaction, may refer to a book or diary to re- 
fresh his recollection; and may state that the entries of 
events were made therein at the times of their occurrence, 
respectively, and that he is enabled thereby to fix the date 
with accuracy. 

But this does not of itself make the entry evidence, nor 
need the book be produced for the inspection of the jury. 

First Nat. Bk. of Dubois v. First Nat. Bk. of Williams- 
port, 114 Pa., 1; s. c, 9 Eastern Rep., 123 (holding, 
therefore, that a deposition containing such testimony 
was admissible without the books referred to). 

It is not essential that the paper be contemporaneous 
with the event. A written statement made by the 
witness at any time during his recollection of the date 
is available. Wood v. Cooper, 1 Carr. & K., 645. 

That the witness in refreshing his memory as to date^ 
may be confined to the part which states the date, 
see Smith v. Morgan, 2 M. S Rob., 257. 

§ 321. Collateral records and memoranda may serve as 
evidence of date. 

Livingston v. Arnoux, 56 N. Y., 507; aflf'g 15 Abb. Pr. 
U.S. {N. F.), 158 (entries bj' attorney since deceased , 
in his register, pursuant to duty and against interest). 
S. P., Doe V. Robson, 15 East., 32 ; Bridgewater v. 
Roxbury, 54 Conn., 213; s. c, 3 New Engl. i2ep., 154, 
117. Coan v. Flagg, 123 U. S.,l\1 ; s. c, 31 Law. 
ed., 107 ; 8 Sup. Ct. Rep., 47 (copies of official letters 
by public officer verified by clerk who prepared the 
originals). 

§ 322. Date of letter received. — To prove that an occurrence 
was at or before a given date, a witness having testified 
that it was at the time when he received a certain specified 
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letter, the letter cannot be put in evidence, for it would 
furnish no evidence of the time when he received it. 

Comm. V. Bums, 89 Mass. (7 Allen), 540. 

[It might be otherwise when the object was to prove 
the lateness of the date, for if the letter be presumed 
or proved to have been written at its date, the receipt 
of the lett(>r Avould tend to fix the date at or after the 
date of the letter.] 

§ 323. Contradicting or corroborating. — After a wit- 
ness has fixed a date as to which he is otherwise uncertain, 
by referring to an occurrence at about the same time, the 
details of such occurrence if not relevant to the case or 
prejudicial to the adverse party, may be proved so far as 
tending to contradict or corroborate the conclusion as to 
the date iu question. 

Blake v. Damon, 103 Mass., 199. (Not error to receive 

, details of a transaction which has no bearing on the 

case, for the purpose of showing that the adverse 

part^'', who had used evidence of the transactiorL 

merely to fix a date, was mistaken in that respect.) 

Topham v. M'Gregor, 1 C. & K., 320. (Here it was- 
held that to corroborate a witness who had fixed a 
date by referring to the weather at the time, a news- 
paper containing an article on the weather published 
at the time is admissible, the editor testifying as to 
who wrote it, and that the original manuscript is 
lost, and the writer testifying that he had no recol- 
lection of writing the article, but that he was then 
writing articles on the weather, and that the state- 
ments therein were true.) 

§ 324. Part of document. — When a part of a document 

is admitted to fix a date, the whole is not thei'eby made 

evidence ; but that only is admissible which relates to or 

modifies what has been introduced. 

Bellows V. Sowles, 59 Vt., 63; s. c, 3 Netv Engl. Eep.,. 
460. 

§ 325. Presumption as to date in document. — The pre- 
sumption that the date in a document is correct,^ which 
exists unless the competency of the document depends on. 
the date,^ is a legal presumption, and conclusive in the ab- 
sence' of evidence to the contrary.^ 

1 Cowing V. Altman, 71 N. Y., 433; s. c, 37 Am. Rep.^ 
70; rev'g 5 Hun {N. Y.), 556 (bank check). 
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Robinson ti. Wheeler, 25 N. Y., 252 (deed). 

S. P., as to date in account book. Sickles v. Mather, 20 

Wend. {N. F.), 72. 
See, Delivery. 
2 Smith V. Shoemaker, 17 Wall. (V. S.), 630, 637. 
Jermain v. Denniston, 6 JSf. Y., 276. 
Foster v. Beals. 21 Id., 247, 250. 

In Bates v. Pincket, 5 Ind., 22; s. c, 61 Am. Dec, 73 
this exception was disregarded. 

3 St. John V. Am. Mut. Life Ins. Co., 2 Duer {N. Y.), 419; 
S. c, less fully, 12 iV. Y. Leg. Obs., 265; atl'd on other 
points in 13 N. Y, 31. 
[Compare Jackson v. Schoonmaker, 2 Johns. {N. Y.), 
230, where mistake in date was presumed, from appar- 
ent incongruity.] 
When blank, the party who seeks to enforce the instru- 
ment has the burden of showing the true date, if 
material. Abb. Tr. Ev., 508. 

§ 326. Contradicting documentary date by oral evidence. 
— Whenever the time of execution of any writing becomes 
material, it may be proved bj parol; not merely to supply 
an omission, where the paper is without date,' but in oppo- 
sition to the date, where it contains oiie.^ 

1 Burditt V. Hunt, 25 Me., 419 ; s. C, 43 Am. Dec, 289 

(date supplied for chattel mortgage, although statute 
required such mortgages to be in writing) . 

2 Draper v. Snow, 20 N. Y., 331 ; aff'g 6 Duer, {N. Y.), 

662 (holding that the time when a contract is exe- , 
cuted is no more a part of the contract than the place 
where it is executed. Both belong to that class of 
attendant circumstances which raay always be 
resorted to explain and applj"^ the terms of the con- 
tract). 

So date on post mark is not conclusive. Ellis v. Com- 
mercial Bank, 7 How. {U. S.), 294; s. c, 40 Am. Dec, 
63 {dictum). 

Contra : where the date is made a part of the terms of 
the contract, as for instance where performance is 
deferi-ed as depending on it. Barlow v. Buckingham, 
68 Iowa 169 ; s. c, 26 Northwestern Rep., 58. 

DEATH.— [See also Cause, Disease.] 

§ 337. Mode of proving. § 339. Order of substitution. 

338. General report. 

§ 327. Mode of proving and presumptions in general. 
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Abb. Tr. Eo., 72, etc., 501; note in 23 U. S. Law. ed., 
314; Davie v. Briggs, 97 U. S., 628; Johnson v. John- 
son, 114:111., 611; s! C, 3 Northeastern Eep., 232, 233; 
1 Western Rep., G22; Shriver v. State, 65 Md., 2'7S; s. 
c, 3 Central Rep., 230 ; Re Molting, 43 Han {N. Y.), 
456; Bank of Louisville v. Trustees of Public Schools, 
83 Ky., 219; Cox v. Ellsworth, 18 Neh., 664; S. C, 26 
Northwestern Rep., 460. Paper by William Gr. 
Davies, Esq., in Medico-Legal Papers {Tatrd Series), 
229. 

;§ 328. General report or belief not evidence of death. 

State ('. "Wright, 70 loiva, 152. 

Johnson v. Johnson, 114 111., 611; s. c, 3 Northeastern 
Rep., 232; s. c, 1 Western Rep., 622. 

McGrevv v. State, 13 Tex. App., 340. 

Crimhial Trial Brief, 405, § 668. . . 

Compare State v. Marsh, 70 Iowa, 759; s. c, 30 North- 
western Rep. 389. 

Scott V. RatUffe, 5 Pet. {U. S.), 81. 

§ 329. Order of substitution. — An order of substitution 
of a successor in interest in place of a party suggested to be ■ 
deceased is prima facie evidence, in the same cause, that 
■such death occurred. 

Stebbins v. Duncan, 108 U. S., 32; s. c, 27 Law. ed., 641. 
S. P., Assignment, § 

DEFEASANCE. 

§ 330. Direct question. — A witness maybe asked how he 
Jield a deed, absolutely, or as a mortgage. 

Raynor v. Page, 2 Hun {N. Y.), 652. 

For the test as to whether a conveyance from debtor to 
creditor is absolute or defeasible, see Erwin v. Curtis, 
43 Hun {N. Y.), 292, and cas. cit.; Fullerton v. Mc- 
Curd3^ 55 N Y., 637. 

DELIVERY.— [For cognate topics see Contract, Assignment, 
Date.] 

§ 331. Direct testimony. § 336. Rebuttingdeliveryby proof of 

333. Contemporaneous records and a condition. 

entries. 337. Evidence of condition. 

333. Delivery of instrument pre- 333. Presumption as to date, 
sumed from its possession. 339. — exception in case of private 

334, — from its i-ecord. unautlienticated paper. 
.335. Constructive delivery. 340. — '■ undated instrument. 
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§ 331. Direct testimony. — A witness who was present 
may testify directly as to whether an instrument was de- 
livered/ or possession of property was delivered;^ leaving, 
details to be called for on cross-examination. 

iHincken v. Mut. Benf. Life Ins. Co., 50 N. Y., 657; aJf'g- 
6 Lans. {N. Y.), 21. 

2 Collins V. Manning, 1 N. Y. State Rep., 204 (reversing- 
for error on excluding- question. Opin. by Daniels, J.), 
[But a witness who has stated the facts cannot give his 
ophiion as to whether they constituted delivery: yet if 
an actor in the transaction he may state the purpose 
of an act, see Intent and Possession.] 

§ 332. Contemporaneous records and entries, competent 
to show delivery. 

Barry v. Foyles, 1 Pet. (U. 8.), 311; s. c, 7 Law. ed., 
l;Vr (agent's, acknowledgment of a number of articles 
delivered at difl'erent times). 

Dighy V. Stedm;in. 1 Esp., 328 (shop books). 

Mayor, etc. of N. Y. v. Second Ave. R. R Co., 102 N. 
Y., 572 (entries by one on information of others). 

Champneys v. Peek, i Stark.. 404 (indorsement by clerk, 
since deceased). 

Owens r. Williams, 114 Ind., 179; S. C. 13 Western^ 
Eep.,io; 15 Northeastern Rep., ti7S (statement in- 
dorsed by grantor on sealed envelope). 

§ 333. Delivery of Instrument presumed from Its posses- 
sion. — Possession of an executed instrument by a party 
thereto - or his successor in interest claiming thereunder ^ 
is sufficient j5r««a/ac/e evidence of delivery.^ 

^Abbott's Trial Ev., 404. 
Otherwise of an instrument .not countersigned when 

the terms of it i-equire countersigning. 
Prall V. Mutual Protection Life Assur. Socy., 5 Daly 
{N.Y.),2dS; afll'"d in 63 N. F., 6u8, without opinion. 

2 If there is a misnomer the burden is on the party produc- 
ing the instrument to prove his identity with the one 
named. Andrews v. Dyer {Me.. 1886), 3 New Engl, 
Rep., 221) (deed to Mercy A. produced by Melissa A.), 

^ Compare Cowee v. Cornell, 75 N. Y., 91. 

* Possession of tickets issued as tokens for delivery for 
successive loads, presrmiptive evidence of such 
deliveries. Bumsted r. Hoadley, 11 Hun {N. Y.), 487. 

§ 334. — from Its record. — The rule that an instrument- 
which has been recorded pursuant to statute may be re- 
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ceived in evidence without further proof of delivery,* rests 
on the presumption that a beneficial instrument has been 
accepted; and does not avail to charge the grantee with 
personal liability, where he had no personal interest to ac- 
cept.'* 

And the presumption of delivery arising from record may 
be repelled by circumstantial evidence.^ 

1 Munoz V. Wilson, 111 N. Y., 295. 304, and cas. cit. 
Geismann v. Wolff, 4G Hun {N. Y.), 289, (holding also 

that delivery of the bond recited in the mortgage may 
be inferred from record of the mortgage) . 

2 Gifford V. Corrigan, 105 N. Y., 223, 227, approving and 

aft''g with modification Gifford v. McCloskey, 38 Hun 
(N. F.), 350. 

Knolls V. Barnhart, 71 N. Y., 474; aff'g 9 mm (N. Y.), 
443. (Fact that possession of the land, though valu- 
able, was neve)- delivere.l, sufflcient.) 

Youngew. Guilbeau, 3 Wall. {U. S.), 636; s. c, 18 Lmv. 
ed., 262 ( — especially with ignorance on part of 
grantee). 

§ 335. Constructive delivery. — In case of a deed remain- 
ing in the possession of the grantor, there ■ must be 
some evidence from which it may be inferred that the par- 
ties regarded it as delivered.* 

Evidence that both parties were present and the usual 
formalities of execution took place and the contract was to 
all appearance consummated without any condition or quali- 
fication annexed, is sufficient evidence of a complete and 
valid deed, notwithstanding it was left in the custody of 
the grantor.^ 

1 Fisher v. Hall, 41 N. Y., 416. 

^4: Kent. Com., 456. 

Approved in Wallace v. Berdell, 97 N. Y., 13, 22. 

The language of Spencer, J., in Jackson v. Phipps, 12 
Johns. {N. Y.), 418, 421, that delivery of a deed 
" must be either actual, by doing something and saying 
nothing, or else verbal, by saying something and do- 
ing notliing, or it may be both," is approved in 1 
Thompson on Trials. 873. 

§336. Rebutting delivery hy proof of a condition. — Evi- 
dence that an unsealed contract or obligation was delivered 
by the maker to the other party may be rebutted by show- 
ing that the delivery was upon an oral condition that the 
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instrument should not take effect except in a contingency 
which has not occurred. ^ 

Otherwise of a sealed instrument, dehvered to the gran- 
tee, or to his agent as such.^ 

An oral condition that the instrument after taking effect 
should become void or cease to have effect, is not competent 
^s rebutting delivery.^ 

1 Seymour v. Cowing, 4 Abb. Ct. App. Dec. (N. Y.), 200 
(notes: leading' case). 

Keynoldst;. Robinson, 110 JV. T., 654; (Contract for sale 
of merchandise, delivered on condition that reports of 
commercial a,gencies as to the buyer's responsibility 
should be sufficient. Dictum, that the evidence is 
subject to suspicion, and that the rule should be cau- 
tiously applied, and confined strictly to cases clearly 
within its reason.) 

Brewers' Fire Ins. t;. Burger, 10 Hun {N. T.), 56. (Sub- 
scription paper : evidence of previous oral agreement 
to subscribe on conditions, and that when paper was 
afterward signed, it was on those conditions, compe- 
tent.) 

Biederman v. O'Connor, 111 III., 493; s. c, 7 Northeast- 
ern Iiep.,4:Qd. (Contract to sell and deliver. Evidence 
of condition that part payment should be made next 
day, competent. Conditional delivery may be proved 
under general denial.) 

^Worrall v. Munn, 5 iV. Y., 229 (leading case). 

Van Bokkelen v. Taylor, 62 N. Y., 105; rev'g 2 Hun 
{N. Y), 138 ; s. c, 4 N. Y, Supm. Ct. {T. & C.) 422 
(holding declarations that a composition deed was ex- 
ecuted on parol conditions, incompetent). 

Contra : see Jones on Const, or Interp. of Contr., 225, 
to the effect that the rule applies to sealed instruments, 
citing Ford v. James, 2 Abb. Ct. App. Dec. {N. Y.), 
159, l63, and other cases. 

The I'ule as to sealed instruments does not exclude evi- 
dence to charge the obligee of a bond with notice that 
an obligor signed upon condition that the bond should 
not be delivei^ed unless another signed also. See Bel- 
loni V. Breeborn, 63 N. Y., 383, 1 Abb. New. Pr. & 
F., 68; Whitford v. Laidler, 94 N. Y., 145; rev'g 25 
Hun {N. Y.), 136. 
3 Tower v. Richardson, 6 Allen (Mass.), 351, (notes). 

Hodge V. Security Ins. Co., 33 iZwre {N. F.), 583, 586' 
(policy). 

Compare McFarland v. Sikes, '54 Conn., 250 ; s. c, 3 
New Engl. Rep., 252; s. c, 7 Atlantic Rep., 4:08, 
where one charged with criminal assault and urged to 
settle, gave his note to be held while he should consider 



Dehveey — Continued. 123 

the matter, stipulating that if he did not appear on 
the day fixed it should be held for the settlement, and 
if he did it should be cancelled ; and he did appear. 
Held, a defense : and judgment on the note reversed. 

§ 337. Evidence of condition. — To show that a delivery 
was conditional, it is not essential to prove that a condition 
was declared in express terms ; but an intent that the 
delivery should be conditional may be inferred from the 
acts of the parties and the circumstances of the case. 
Smith V. Lynes, b N. Y., 41. 

§ 338. Presumption as to date. — The general rule that thfr 
date inserted in an instrument is presumptively the date of 
its delivery,' applies notwithstanding it was acknowl- 
edged,^ or recorded at a later date.^ 

This presumption may be rebutted by evidence of reten- 
tion of possession,* as of actual delivery at a later date. ^ 

K4bb. Tr. Ev., 409. 

Brig-gs V. Fleming, 112 Ind., 313; s. c, 11 Western Rep., 
317 ; 14 Northeastern Rep., 86 (chattel mortgage). 

Purdy V. Coar, 109 N. Y., 448 ; S. C, Vi Central Rep., 
629; 17 Northeastern Rep- , 352; Scobeyt;. Walker, 114 
Ind., 254; s. c, 12 Western Rep., 920; 15 Northeast- 
ern Rep., 674 (deed). 

Cowing V. Altman, 71 N. Y, 435; s. c, 27 Am. Rep., 
70; rev'g5 Hun (N. Y.), 556; and overruling, in effect, 
1 N. Y Supm. Ct. (T. & C). 494 (check). 

Taj'lor V. Kinlock, 1 Stark., 175 (promissory note). 

Pier V. Finch, 24 Barb. {N. Y.), 514 (railroad ticket). 

Fowler v. Merrill, 11 How. {U. S.), 375; s. c, 12 Law. 
ed., 736 (mortgage). 

This presumption does not arise as to a deed of a free- 
hold, if there is no proof or acknowledgment, nor 
subscribing witness. Harris v. Norton, 16 Barb. (N. 
Y.), 264; Genter v. Moirison, 31 Barb. (N. Y), 155. 

3 People V. Snyder, 41 N. Y, 397; aff'g 51 Barb. {N. 
Y), 589. {So held oi a deed, although acknowledg- 
ment was dated three years later.) 
Contra : as to acknowledged instrument, Mclntyre v. 
Strong, 48 N. Y. Super. Ct. {J. £ S.), 127; s. c, 63 
How. Pr. {N. Y.), 43. 

3 Robinson v. Wheeler, 25 JV. Y., 253, 
Abb. Tr. Ev., 527, 695. 

^Wyckoff V. Remsen, 11 Paige {N. Y.), 564. And see 
cases reviewed in Wallace v. Berdell, 97 N. Y., 13, 
Abb. Tr. Ev., 695. 
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5 United States v. Le Baron, 19 How. (JJ. S.), 73; s. C., 
15 Law. ed., 525. 

§ 339. — exception in case of private unauthenticated paper. 
• — The rule that the date of a document is presumptively 
correct does not apply to a document which is not of a 
public nature nor formally authenticated, and did not pro- 
ceed from the party against whom it is offered, when its 
competency or materiality depends upon its date; but in 
such case other evidence of its true date must be given, un- 
less it is sanctioned by the rule receiving entries made in 
the course of duty, etc. 

See § 325, Date, and Abb. Tr. Ev., 14, 49, 291 ; but see 
Id., p. 2. 

§ 340. — undated instrument. — In the case of an undated 
instrument, the date of an acknowledgment certified there- 
on, ^ or of the cancellation of a revenue stamp thereon,^ is 
presumptively the date of delivery. 

1 Bank of Utica v. Mersereau, 3 Barb. Cli. {N. F.), 528, 

585 (at or about the time). 

2 Holbrook v. N. J. Zinc Co., 57 N. Y., 616. 
DEMAND AND EEFUSAL.— [See also Letters. ] 

§ 341. Oral and written. § 343. Reasons for refusal. 

343. — on servant. 

§ 341. Oral and written. — An independent oral demand,* 
though made at the same time with delivery of a written 
one, is competent; but the conversation had with the mere 
bearer of a written demand is not competent without pro- 
ducing or accounting for the writing. 3 

1 Abb. Tr. Ev., 627; Smith v. Young-, 1 Campb., 439. 

2 Id., 266; Glenn v. Rogers, 3 Md., 312. 

§ 342. — on servant. — Evidence of a demand on a servant 
in possession though he knew its rightfulness, is not sulS- 
cient unless it be shown that he was authorized to act, or 
instructed to refuse, or that his employer had withdrawn so 
as to prevent demand on himself. 

Goodwin v. Wertlieimer, 99 N. Y., 149 (demand, to put 
assignee for benelit of creditors in the wrong). 
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§ 343. Reasons for refusal. — If one party proves a demand 
and refusal, the other has a right to prove the reasons which 
were given by him at the time for the refusal. 

Bennett v. Rurch, 1 Den. (N. F.), 141. 

But this does not let in a narrative of a long series of in- 
dependent facts. Walrod v. Ball, 9 Barb. (N. Y.), 
271. 

DENIAL. — [For evidence in contradiction, or evidence to. prove 
a negative, see Conteadiction CoRRqBOKATioN Negative 
and SuEPKiSE.] 

§ 344. Form in pleading. § 345a. Specific denial. 

845. General denial. 

§ 344. Form in pleading. — A denial may properly be 
either positive, or upon information and behef , or of knowl- 
edge or information sufficient to form a belief.^ 

Merely giving a different and inconsistent version is not 
sufficient as a denial of the version given in the adversary's 
pleading.^ 

1 Bennett v. Leeds Mf'g Co., 110 K T., 150, and note in 

15 Abb. N. C, 369; 14 Id., 319. 

2 Wood V. Whiting, 21 Barb. (K F.), 190; Swinburne v. 

Stockwell, 58 How. Pr. {N. F.), 312; Miller v. Winc- 
liotfer, N. Y. Daily Reg., March 30, 1881. 

§ 345. General denial. — The new procedure has super- 
seded the rule that under the general issue anything may be 
proved which shows that plaintiff never had a cause of ac- 
tion; and a general denial now only admits evidence going 
to controvert something that plaintiff will be obliged to 
prove under his pleading in order to recover what he seeks. ' 
But a different version may be proved under a denial, 
although merely alleging a different version is not equivalent 
to a denial.^ 

Illegality cannot be proved under a general denial ; but 
the court have power on grounds of public policy to dismiss 
an action or overrule a defense if illegality appears in the 
evidence adduced in support of it.* 

iSee the cases collected in note in 20 Abb. N. C, 342, 
with application of the rule to various classes of 
actions. 

^ See authorities cited under § . 
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3 The authorities on illegality as a defense are collected 
in a note in 13 Abb. iV. C, 388, and see Gary v. West- 
ern Union Tel. Co., 20 Id., 333. 

§ 345a. Specific denial. — A denial is not good as a specific 
denial unless it points to the allegations intended to be de- 
nied so specifically as to identify those allegations at once 
without argument or explanation. Eeference merely by 
folio is bad, because f olioing is changed when the record is 
made up. 

Note in 15 Abb. N. G. 269, 276, 282, and see Baylis v. 
Stimson. 110 N. Y., 621, aff'g- 53 N. T. Super. CL 
{J. &. S.), 225. 

DEPOSIT IN BANK. 

§ 346. Tracing. — In order to trace funds, the making,, 
date and amount of a deposit in bank, and the medium of 
paying in, as bills or checks, may be proved ' against the 
depositor and those claiming under him, by producing from 
the possession of the bank the deposit ticket in the hand- 
writing of the depositor, and proving the usual course of 
making deposits by the testimony of any officer or clerk 
in the bank familiar with the course of business. 

Justice BoswoRTH as Referee, in Harrington v. Kettellas,, 
N. Y., 1880 {MS8.) 

DESERTION.— [See also Abandonment, § 2, and Intent.] 

§ 347. Declarations by the wife, to prove her nonconsent. 

Bealor v. Hahn, 117 Pa., 169 ; s. c, 9 Central Bep., 599 ;. 

11 Atlantic Bep., 776 ; 20 W. N. C, 195. 
To disprove willfulness : Hart v. McGrew {Pa.), 1887 j 

10 Central Bep., 312 ; s. c, 10 Atlantic Bep., 617. 

DOMICIL. — [See also Absence, and Residence.] 

§ 348. Mode of proof. 

Abb. Tr. Ev., 102; Pickering' v. City of Cambridge, 144 
Mass., 244; s. c, 4 New Engl. Bep., 47; 10 North- 
eastern Bep., 827. 

Domicil for purposes of divorce : 10 Abb. N. C, 333, 
note; 28 Centr. L. J., 498. 

Change of domicil of minor: Lamar v. Micou, 112 TJ. S., 
452, 470; s. c, 28 Law. ed., 751; 5 Sup. Ct. Bep., 221. 

— of insane person : {Mass., 1889), Talbot v. Chamber- 
lain, 20 Northeastern Bep., 305. 
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Change by entering public service : Exv. Cunningham, 
L. R. 13 Q. B. D. {C. A.), 418 ; s. c., 53 L. J. Ch., 
1067 ; Lauderdale Peerage case, 17 Abb. N. C, 439, 

DUMMY. — [For cognate topics see Agency, and Fictitious 
Persons.] 

§ 349. Bound by evidence. § 350, Effect on rights and liabilities. 

§ 349. Bound by evidence. — Evidence which would be 

competent against the real party in interest is competent 

against the dummy. 

Ballou V. Ballou, 110 N. Y., 394 (judgment against 
liusband, competent against wife, in action affecting 
the property standing in her name). 

§ 350. Effect on rights and liabilities. — Transfer of stock 
to a dummy in view of impending liabiUty not effective to 
terminate transferrer's hability.' Otherwise of a transfer 
made to preclude possible hability, at a time when there 
was no present reason to anticipate any.^ 

1 Nat. Bk. V. Case, 99 U. S., 628, 633 ; s. C, 25 Law. ed., 

448, 

2 Anderson v. Phila, Warehouse Co., Ill TJ. S., 479j S. c, 

29 Law. ^d,, 633; s. c, 6 Sup. Ct. Eep., 413, 

DUTY.— [See also Agency, Care, Cause.] 

§ 351. Direct testimony. Scope of § 351a. — performance, 
testimony, 

§ 351. Direct testimony: Scope of duty. — Where duty de- 
pends on the usual course of business, as showing whether 
a matter was or was not within the scope of one's duty, 
what are the general duties of a given position is matter of 
fact to which a witness familiar with the employment may 

testify.^ 

Otherwise where duty depends on the law Or on written 
instructions, and is directly in question;^ but a usage ma- 
terial as qualifying the duty may be proved if not too re- 
mote,^ 

1 Missouri Pacif. Ry. Co. v. Mackey, 33 Kans., 298; s. c, 

6 Pacif. Bep., 291, 295. 

2 Gratiot v. United States, 4 How. (JJ. S.), 80, 112; s. c, 

11 Law. ed., 884, 899. 
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United States v. Buchanan, 8 n-jv>,{U. S.), 83; s. c, 

12 Law. ed., 997. 
S. P., Dunlop V. Monroe, 7 Crarich (U. S.), 243; 3 Law. 

ed., 329. 

3 Compare Johnston v. Jones, 1 Black (Z7. S.), 209; s. c, 
17 Law. ed., 117, with King v. Cope, 6 Carr & P., 720. 

§ 351a. — performance. — Where the propriety of conduct in 
the performance of duty depends on experience of facts not 
within the common knowledge of men of common educa- 
tion and ordinary experience, an expert may be asked what 
would be the duty of a person under give'i drcumstances;* 
but not what was the duty in the case ir.. Jiand, for this is 
the question for the jury.^ 

^ See Cake, Cause, and Opinions. 

2 In Campbell v. Eickards, 5 Barn. & Ad., 840, 846, 
Lord IJenman said : " Witnesses are not receivable to 
state their views on matters of legal or moral obliga- 
tion, nor on the manner in which others would prob- 
ably be influenced, if the parties had acted in one way 
rather than another." See also Lord Mansfield's opin- 
ion in Carter v. Boehm, 3 Burr., 1905, 1913, 1914. 
Approved in Milwaukee & St. P. Ry. Co. v. Kellogg, 
■ 94 CT; S., 469, 473. 

DYING DECLARATIONS. 

§ 352. Not admissible in civil cases, even in justification 
of defamation by charge of crime. 

Barfield v. Britt, 2 Jones L. {N. C), 41; s. c, 62 Am. 
Dec, 190, note. 

EFFECT.— [See also Cause.] 

§ 353. Direct testimony, injury 6r § 354. — expert, 
operation. 

§ 353. Direct testimony : injury or operation. — A person 
injured may testify to the effects of an injury or operation 
upon him, and what is the resulting condition,' provided 
that unless he be an expert, his answer states only facts of 
knowledge and consciousness, and not opinions, requiring 
professional skill to form justly.^ 

1 Creed v. Hartman, 8 Bosw. (N. Y.), 123; aff'd on other 
points in 29 N. Y., 591; S. P., Reeve v. Dennett, 145 
Mass., 23; s. c, 4 New England Rep., 428 (teeth 
filled without pain). 
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Beckwith v. N. Y. Central R. R. Co., 64 Barh. {N. Y.), 
299. (Proper to ask, " Did the state of your health 
cause you to g'ive up your business?" for it calls for 
a fact not an opinion.) 

2 Stevens f. Rodger, 35 Hun {N. Y.), 54. (One not an 
expert cannot testify that the effect of a blow on his 
ear was to produce deafness.) 

§ 354. — expert. — An expert may testify to probable 
future effects/ but so far only as relevant to the cause of 
action.^ 

1 Goodrich v. People, 19 N. Y., 574, 577 (unwholesome- 
ness of meat consequent on disease of animal. Su- 
preme Ct., aff'd by Ct. of Appeals without questioning 
this point). 
Matteson v. N.Y. Central R. R. Co., 35 N. Y., 487 (cura- 

blGncss^ ■ 
Buel V..- N.' Y. Central R. R. Co., 31 N. Y., 314. 

scumming v. Brooklyn City R. R. Co., 31 Ahb.^N. C, 
1 ; s. c, 109 N. Y., 95 (holding that m parent's action 
evidence of future probable necessity of expensive sur- 
gical operation is not competent, for it can be re- 
covered only by the child). 

T^LECTION (of Right or Remedy).— [See note in 33 Abb. 
N. a, 368.] 

§ 355. Direct testimony. § 356. Decisive act. 

§ 355. Direct testimony. — Where an estoppel has not been 
•shown, nor conclusive evidence of election, the party who 
did the act or caused it to be done, may be asked as to the 
intent with which it was done. 

Sturm V. Williams, 38 N. Y. Super. Ct. (J. & S.), 325. 
S. P., Bank v. Kennedy, 17 Wall. {U. S), 19 (allowing 

witness to testify to the purpose of a transaction in 

which he participated) . 

§ 356. Decisive act. — Proof of any decisive act clearly 

manifesting the intent of the party to make a deliberate 

choice, estabhshes an irrevocable election.^ But the party 

. invoking this rule must show that the act was done with 

knowledge of the facts giving the right of election.^ 

IFire Assoc, of Phila. v. Rosenthal, 108 Pa. St., 474; s. c, 
1 Atlantic Rep., 303, 304; and cas. cit. in 22 Abb. 
N. C, 269. [The limits of the rule are strongly put 
in Becker v. Walworth, 46 Ohio St., 169; s. C, 34 
Beporter, 184.] 



133 ABBorT's Bribf on Facts. Employment. 

Whether this conclusive effect rests upon equitable 
estoppel, see Affirmative : Equitable Foundry Co. v. 
Hersee, 33 Hun {N. Y.), 169 (afif'd in 103 N. Y., 25, 
without passing- on this question). 

Negative: Terry v. Hunger, 49 Hun {N. F.),560; s. c, 
t 2 N. Y. Supp., 348. 

^Equitable Co-operative Foundry Co. v. Hersee, 103 N. 
F., 25 ; S. P., Acquiescence; and see Ratifica- 
tion. 

EMBEZZLEMENT. 

§ 357. Circumstantial evidence. — Circumstantial evi- 
dence, though short of showing the actual appropriation of 
specific money is competent, and may be sufi&cient to show- 
embezzlement. 

Hackett v. King, 90 Mass. (8 Allen), 144. 

Boston & W. Railroad v. Dana, 67 Mass. (1 Gray), 83. 

N. Y. & Brooklyn Ferry Co. v. Moore, 102 iV. F., 667; s. 

C., with note 18 Abb. N. C, 106, rev'g32 Hun {N. F.),. 

29. (Misappropriation of ferry tolls through a long 

period shown by unexplained acquisition of money 

during that time.) 

EMPLOYMENT.— [For cognate topics, see Agency, Abil- 
ity, Age, Character and Duty.] 

§358. Appearance of being in service. — Evidence that a- 
person was actually engaged in performing labors such as 
were a part of the ordinary business of an employer is suf- 
ficient to go to the jury as evidence that he was acting as a. 
servant of the latter.^ 

For this purpose it is not necessary to identify the 
person. 2 

1 Syenson v. Atlantic Mail S. S. Co., 57 N. Y, 108 (man 

engaged in unloading defendant's steamer). 
McCoun V. N. Y. Cent'r. etc. R. R. Co., 66 Barb. {N. 
F), 338 (man alleged to be defendant's agent was on 
its engine with his coat off apparently engaged in work 

Hughes ^1. N. Y. N. H. R. R. Co., 36 N. Y Super. Ct. 
{J. & 8.), 222 (man in charge of defendant's freight 
car wearing a brakeman's cap and jacket). 

See other cases under Agency, §§ 102, 103. 

But testimony that a person receiving baggage, witness 
" supposed to be the baggage-master " of defendants, 
is not enough. Butler v. Hudson R. R. Co., 3 E. D. 
Smith {N. F. C. P.), 571. 
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a Wagner v. N. Y. Lake Erie & W. R. R. Co., 20 N. Y. 
Weekly Dig., 277 (flagman). 

ESTOPPEL. — [For cognate topics, see Acquiescence, 
Agency, Consent, Election of Remedies, Ratification. 

§ 359. Equitable estoppel. § 363. — by taking position before 

360. Siience. the court. 

361. Estoppel by representation 363. — by forbearing to sue. 

made to influence the pro- 
ceedings. 

§ 359. Equitable estoppel. — To establish an equitable es- 
toppel it is not necessary to show design to mislead;' nor, in 
■case of design, is it necessary to show design to mislead the 
particular person.** 

But it must appear that the party claiming the estoppel 
•was influenced 3 by the act or omission, and would be preju- 
diced by holding the other not estopped.* 

1 Blair v. Wait, 69 N. F., 113, 116. 

2 No privity is needed other than that which flows from 

the wrongful act and consequent injurj'. Bank of 
Batavia v. N. Y. Lake Erie etc. R. R. Co., 106 N. 
F., 195, 300. 

^ It is enough, if in reliance, the party has been led to 
omit what he otherwise would, and might eft'ectively, 
have done to protect himself. Voorhis v. Olmsteadj 
66 N. T., 113. 

Manhattan Beach Co. v. Earned, 27 Fed. Rep., 484. 

Leather Manufacturers' B'k v. Morgan, 117 U. S-, 96. 

Otherwise of declarations to the attorney of the party, 
not shown to have been communicated to the party, 
nor to have influenced the conduct of the attorney. 
Masten v. Olcott, 101 N. Y., 153. 

And of declarations to one who was a stranger when 
they were made, but afterward became agent for the 
party claiming the estoppel. Maguh-e v. Selden, 103 
Id., 642. 

4 It is not necessary that the representation should have 
been made in immediate connection with the act in 
reliance upon it. Ahern v. Goodspeed, 73 N. F., 108, 
113. 
But the conduct in reliance must have been without 
such delay as to give him an intervening advantage 
by not relying on it meanwhile. Andrews v. JEtna 
Life Ins. Co., 8b N. F, 334. 

§ 360. Silence. — To sustain an estoppel because of omis- 
sion to speak, there must be both the specific opportunity 
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and the apparent duty to speak ; the party maintaining- 
silence must have known that some one was relying there- 
on, and was either acting or about to act as he would not 
have done had the truth been told. 
Viele V. Judson, 82 N. Y., 32. 

§ 361. Estoppel by representation made to influence the 
proceedings. — An admission of a fact material to plaintiff's 
cause of action, made by defendant to plaintiff at or before 
the commencement of the action, on the faith of which he 
elected his remedy and proceeded with the. action, is con- 
clusive on defendant in the action. 

Trustees, etc. v. Williams, 9 Wend. {N. Y.), 148. 
(Declaration by defendant in ejectment for non pay- 
ment of rent, and in default of property whereon to 
distrain, that the property on the premises did not 
belong to him.) 

S. P., Chapman v. Searle, 3 Pick. (Mass.), 38 (where 
earlier cases are reviewed). 

Dezell V. Odell, 3 Hill (N.Y), 215. (Leading case. 
Receiptor to constable, held estopped as to ownership.) 

But a statement communicated as one of the elements 
in the foundation of the claim is not necessarily con- 
clusive against correction if there be no surprise; al- 
though the rules of variance and surprise may pre- 
vent it being corrected first at the trial. Connecticut 
Mut. L. Ins. Co. V. Schwenk, 94 U. S., 593 ; 24 L w. 
ed., 294. 

§ 362. — by taking position before the court. — One may, by 
taking a position before the court, be estopped, without hav- 
ing misled his adversary. 

Note in 22 Abb. N. C, 268, and cas. cit. on both sides of 
the question. 

Hughes V. Dundee Mortgage & Trust Investment Co., 
28 Fed. Rep., 40. (So held of one who having car- 
ried a judgment up in error, attempts, pending that 
proceeding, to plead the judgment in bar of a new ac- 
tion.) 

But an estoppel by taking position in a litigation 
may be waived. Andrews v. iEtna Life Ins. Co., 85 
N. Y, 334. 

§ 363. — by forbearing to sue. — One is not estopped from 
claiming a right by not bringing a suit or special proceeding 
to enforce it. 

Viele V. Judson, 82 N. Y., 32. 

Thomas on Mortg. (2d ed.), 245. 
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EXCUSE. — [For other cognate topics, see Explaining.] 

§ 364. Must he alleged. — Excuse for non-performance is, in 
general, inadmissible under an allegation of performance. ^ 
Otherwise" of excuse for not tendering where tender is not 
part of the contract. ^ 

1 Oakley v. Morton, 11 N. Y., 25. 

2 Abh. Tr. Ev., 727. 

Otherwise also of a statutory excuse if the court may 
take judicial notice of it. Baxter v. Brooklyn Life 
Ins. Co., 44 Hun {N. Y.), 184. 

EXPLANATION.— [For cognate topics, see Excuse, Corrob- 
oration, and Rebuttal. For the right to explain omis- 
sion to call witness, see Criminal Brief, 327, § 565. Civil 
Jury Brief, pp. 90, 91.] 

§ 365. Explanation of deniaL § 367. Fact stated not thereoj- proved. 

366. Explanation on re-direct. 

§ 365. Explanation of denial. — On the question whether 
a party made a contract or representation imputed to him 
it is competent to show not merely that he did not do so, 
but what he actually did or said in the transaction referred 
to, although that be irrelevant except as an explanation or 
corroboration of his denial. 

This is a general principle, and applicable alike to the 
main question in issue and to matters incidentally in- 
volved. 

Marsh v. Dodge, 66 N. Y., 533; rev'g 4 Hun (N. Y.), 
278; s. c, 6 N. Y. Supm. Ct. (T. & C), 568. (Under 
general denial of making specified contract, evidence 
that the contract of that date was substantially differ- 
ent, is admissible.) 

Judge i;. Judge, 14 iV^. Y. Civ. Pro. R., 138. (Under 
denial of slander defendant's version of the alleged 
conversation is competent, and it is error to limit the 
testimony to a denial of what was alleged.) 

§ 366. Explanation on re-direct. — A witness may be al" 
lowed, on re-direct, to explain a statement called out on his 
cross-examination although it involves testimony to a 
declaration by the party calling Mm, which is not other- 
wise admissible. 

Simmons v. Havens, 101 N. Y., 427. 
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§ 367. Fact stated not thereby proved. — A party who avails 
himself of his right to prove that at the time of his act he 
stated his reason therefor, does not by proving the state- 
ment to have been made, prove its truth, nor .throw the 
burden of disproving its truth on the other party. 

Citizens' Natl. Bk. of Davenport v. Importers' etc. Nat. 
Bk., 44 Hun {N. Y.), 386. 

FEELINGS. — [For cognate topics see Ability, Cause, Chae- 
ACTER, Health, Intent, Malice.] 

§ 368. Direct testimony — by the per- § 371. Declarations describing feel- 
son affected. ing. 

369. — by obsei'ver. 373. Feigning. 

370. Natural manifestation of pres- 373. Experiment, 
ent feeling. 

§ 368. Direct testimony — by the person affected. — A per- 
son may testify to his own feelings. 

Huggans v. Fryer, 1 Lans. {N, Y.), 276 (fear : deem- 
ing one's self unsafe as to chattel mortgage security). 

Simmons v. State, 61 Miss., 243 (error not to allow ac- 
cused to state Ills mental condition when he made a 
confession). 

Armstrong v. Ackley, 71 loiva, 76 ; s. c, 32 North" 
western Rep., 180 (health, and pain suffered). 

Rea V. Harrington, 58 Vt., 181 ; s. c, 7 Eastern Bep., 
878, 883 (mental suffering : sleeplessness, inability to 
v/ork, etc., caused by slander). 

§ 369. — by observer. — A witness who had adequate op- 
portunity ' of observing the demeanor of a person, may tes- 
tify directly to the state of feeling apparently manifested 
by that demeanor.^ 

1 Tompkins v. Wadley, 3 N. Y. Supm. Ct. (T. & C), 

424 (holding it not error to exclude testimony as to 
plaintiff's respect for defendant, when there was noth- 
ing to show that the witness had been in a situation 
to observe 'the general deportment). 

In State v.- Baldwin {below cited), the court lay stress 
upon the length of acquaintance and frequency of ob- 
servation; but this concerns rather the weight than 
the competency of the evidence. 

Compare Messner v. People, 45 N. Y., 1, excluding testi- 
mony to the significance or expression of an outcry. 

2 McKee v. Nelson, 4 Cow. (N. Y), 355; .466. Tr. Ev., 677, 

685. (Leading case ; holding, in action for breach of 
promise, that on the question of affection, a witness 
may testify whether or not one of the parties was sin- 
cerely attached to the other.) 
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Trelawney V. Leary, 18 Ga., 696 (divorce). 

State V. Baldwin, 36 Kan., 1; s. c, 12 Pacif. Rep., 318 
(allowing- question whether there was anything in the 
appearance which made witness believe the person 
was in grief or dissatisfied; and testimony to being in 
good spirits and seeming to be happy. Also that one 
was nervous and showed fear). 

State V. Shelton, 64 loiua, 333; s. c, 20 Northwestern 
Rep., 459 (competent to ask whether a person mani- 
fested anger). 

[For notice of the distinction between this class of evi- 
dence and declarations, see Gardner v. Klutt^, 8 
Jones L. {N. C), 375.] 

An ordinary witness may testify that a horse appeared 
to be frightened. Comm. t). Sturtivant, 117 Mass., 122 
{dictum). 

followed in Yahn v. City of Ottumwa, 60 Iowa, 429; 
abstr. S. C, in 28 Alh. L. J., 334 (holding that witness 
might testify that horses were frightened by water 
being thrown upon them). 

In prosecution for " disturbing " a meeting, a witness 
cannot testify directly that the meeting was dis- 
turbed; for this is the question for the jury. Moi'ris 
V. State, 84 Ala., 457; s. c, 4 Southern Rep., 628. 

As to testifying to the significance of gestures, etc., 
see Criminal Tr. Brief, 325, § 561. 

§ 370. Natural manifestations of present feeling.- -The 

.■apparently spontaneous manifestations of present feeling, 

lay demeanor, gesture, outcry, moan, tears and the like, — 

a,s distinguished from declarations describing feelings, — are 

•original evidence. 

Hagenlocher v. Coney Island etc. R. R. Co., 99 N. Y., 
136. 

§ 371. Declarations describing feeling. — Declarations de- 
;scriptive of present feeling, made as part of the res gestce 
of a fact properly in evidence, are competent original evi- 
dence.^ 

Whether other declarations descriptive of feeling past or 
present are competent, is disputed.^ 

1 Frink v. Coe, 4 Greene {Iowa), 555; s. C, 61 Am. Dec, 

141, with note. 
For the principles and contrasted authorities as to what 

the rule of the res gestce lets in, see Criminal Brief, 

312, § 540; 379, § 628. . 
For the strongest cases, see Travelers Ins. Co. v. Mos- 

ley, 8 Wall. {U.S.), 397; s. c, 19 Law. ed., 437, 
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favoring a free admission of subsequent declarations 
as part of the res gestcej Contra, Bedingfield's. 
■ case, 14 Cox C.C., 341. 

2 Affirmative:— Atchison, T. & S. F. R. Co. v. Johns,, 
36 Kan. 769; abst. s. C, 36 Alb. L. J., 118. 

Cleveland etc. Co., v. Newell (Ind., 1885), 1 Western 
Sep., 890, 894; s. c, 3 Northeastern Rep., 839, and 
cas. cit. 

State V. Gedicke, 43 iV. J. (14 Vroom), 86 (abortion); 
s. c, 4 Am. Crim. R. , 6 (holding that declarations by 
the female to the physician who was examining her,, 
of bodily feeling and symptoms of pregnancy, are ad- 
missible in evidence as part of the facts on which 
his opinion is formed. This is an exception to the 
rule as to hearsay evidence, and seems to be founded 
on the strong inducement she had to speak the truth, 
the examination being to care for her health. New 
trial on other ground. Citing Barber v. Merrian, 11 
Allen {Mass.), 322 ; Bacon v. Charlton, 7 Cush, 
(Mass.), 581 ; 1 Greenl. Ev., 102 ; Wharton's Cr. 
Ev., 271). 

Negative: Roche v. Brooklyn City etc. R. R. Co., 105' 
N. Y., 294; s. c. 7 Centr. Rep., 702; (negligence case : 
statements descriptive of present feelings made long 
after the injury, not competent). Approved in art. in 
22 Centr. L. J., 509, where the conflicting cases ar& 
well reviewed. 

Compare Reed v. N. Y. Central R. R. Co., 45 N Y., 
574; overruling, 56 Barh. {N. Y.), 493. (Declarations- 
of pain as caused by efforts at labor long after the in- 
jury, not admissible.) 

It was not long ago the general practice to receive such 
declarations; and much may be said in favor of that 
rule because, if pain, for instance, though long after 
the injury is a relevant fact, as to show damages, a 
material manifestation of pain such as limping or 
rubbing the injured member, may be proved; and 
then the ordinary application of the rule of the res 
gestae would let in what was said in the act as char- 
acterizing it. except that this could not bring in also 
a narrative of a past event. For that rule is not con- 
fined to the act which forms the main issue, but ex- 
tends to all relevant facts. 

But apparent abuses resulting from receiving descrip- 
tive declarations of pain in negligence cases, has led 
to a reconsideration of the rule ; and the better opin- 
ion now is that a party seeking to recover damages- 
on account of his own suffering cannot give in evi- 
dence in his own behalf, his own descriptive declara- 
tions of suffering, as distinguished from apparently 
spontaneous manifestations of the distress. 
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Leading cases under general rule ; Caldwell v. Murphy, 
11 N. Y., 416 ; Werely v. Persons, 28 N. Y., 344. 

Exclamations of pain, etc., competent in criminal prose- 
cution for assault. Comm. v. Jardine, 143 Mass., 
567; s. c, 3 New Engl. Rep., 717. 

Subsequent declarations as to previous mental state, 
not competent. See Criminal Trial Brief, 313, §^ 
538. 

§ 372. Feigning. — An expert who testifies to his means, 
of knowledge may testify as to whether a person whom he 
examined was feigning pain. 

Chicago etc. R. R. Co. v. Martin, 112 111., 16; abs't s. c, 
32 Alb. L. J., 358. 

§ 373. Experiment. — Not error to allow a physician to 
thrust a pin into the flesh of a party, to demonstrate loss of 
sensation, though both were unsworn. 

Osborne v. City of Detroit, 33 Fed. Rep., 36. 

FICTITIOUS PERSONS.— [For cognate topics see Absence, 
Dummy, Names, and Negative.] 

§ 374. Declarations. § 378. Effect of use. 

375. Inquiries. 379. — naming on the record. 

376. — sufficiency of evidence. 380. — fictitious grantee. 

377. Explanation. 

§ 374. Declarations of a person active in the preparation, 
of an instrument and made in connection with the transac- 
tion, are admissible, to show that one named as a party was. 
a fictitious person. 

Taylor v. Crowninshield, 5 N. Y. Leg. Ohs., 309 (Robert- 
son, A. V. C). 

§ 375. Inquiries. — To prove that there was no such per- 
son as had been supposed or pretended to be indicated by a 
name, it is competent for a witness to testify to his search 
and inquiries made for the purpose of finding such a person 
among persons most likely to know him if there were such, 
an one; and to the result.^ 

The witness may testify that he examined appropriate 
public records, — such as examining assessment rolls for the 
name of a person represented to Be a farmer, — and found 
no such name there; and it is not necessary to produce the 
record itself.^ 
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1 People V. Jones, 106 N. Y., 523; aff'g- 25 N. Y. Weekly 

Dif)., 541 (holding it proper to allow the witness to 
be asked what he did, and to state that he had conver- 
sations and could get no information; if he was not 
allowed to repeat the conversations. 

S. P., People V. Sharp, 63 Mich., 523; s. c, 19 North- 
western Rep., 168 (holding that the extent of search, 
etc., affects the weight, not the competency of the ev- 
idence). 

But it is held error to allow the answers given to his 
questions to be repeated "by the witness. Wiggins v. 
People, 4 Hun {N. Y.), 540. 

2 People V. Jones {above cited). 

% 376. — sufficiency of evidence. — Testimony to such unsuc- 
cessful inquiries is sufficient to throw upon the adverse 
party, the burden of showing the existence of such a per- 
son. 

Taylor v. Crowninshield, 5 N. Y. Leg. Obs., 209. 
But even non-appearance on muster roll of name of one 
seeking to collect back paj' is not conclusive. Thomp- 
son V. Fargo, 63 N. Y, 479 ; aft'g 48 How. Pr. (N. 
Y.), 93. 

§ 377. Explanation. — Evidence of misspelling is compe- 
tent by way of explanation. 

Turnbull v. Bowyer, 40 N. Y, 456 ; afFg 2 Bobt. {N. 
F.), 406. 

§ 378. Effect of use. — One who makes an instrument in 
a fictitious name is bound thereby.^ He may be chargeable 
■with forgery, in case of criminal intent.^ 

1 David V. Williamsburg City Fire Ins. Co., 83 K Y, 
265 ; rev'g 7 Abb. N. C, 47, and cas. cit. (holding that 
plaintiff deriving title under a conveyance from his 
grantor to a fictitious name, followed by a conveyance 
executed by the same grantor in the fictitious name 
to plaintiff, had an insurable interest). 

Compare McDuffle v. Clark, 39 Hun (iV. F.), 166. 

^Exp. Hibbs, 26 Fed. Rep., 421 (postal money order 
procured in such name, and letter asking bank to col- 
lect it). 

§ 379. — naming on the record. — A person w-ho makes a 
contract in a fictitious name may be sued thereon in that 
name. 

Dictmn in Petition of Snook, 2 Hilt. (K F), 566, and 
cas. cit. 
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§ 380. — fictitious grantee.— A grant made to a fictitious 
person is not a genuine instrument having a legal exist- 
ence, within the rule that a third person claiming there- 
under can claim to be a bonafide purchaser. 

Moffat V. United States, 113 U. S., 34, s. c, 38 Law ed., 
623; 5 Sup. Ct., 10 (so held of a goverament grant. 
Compare David v. Williamsburgh Fire Ins Co. above 
cited). 
Otherwise of a grant to real persons in fictitious or as- 
sumed names. Colorado Coal & Iron Co. v. United 
States, 123 U. 8., 307. 
But the want of proof that such persons existed does 
not raise a presumption they were ticiitious. Attj. 
Gen. V. Ruggles, 59 Mich., 123 • s. c, 36 Northwest- 
ern iJep., 419. 

FILING.— 

§ 381. Mode of proving filing and non-filing. 

1 Abh. New Pr. & F., 90; Peterson v. Taylor, 15 Ga.^ 
483; s. c, 60 Am. Dec., 705 with note; Peoples. Hurl- 
butt, 44 Barb. (N. Y.}, 26; Sampson ?;. Buffalo etc. R. 
R. Co., 1 N. Y. Supm. Ct. {T. & C), -600 ; mem. s. c, 
4 Hun (N. Y.), 512 ; Jennings v. Newman, 52 How, 
Pr. (N. Y.), 302; Sunderlin v. Wyman, 10 Hun {N. F.),. 
493; Briggs v. Waldron, 83 N. Y., 583 ; aff'g 9 N. Y. 
Weekly Dig., 219. 

FIXTURES.— [See also Intent.] 

§ 382. Evidence of intent. — The question of fixture or not 
being now largely a question of intent in tiie annexation,^ 
circumstantial evidence is competent to show the intent ; 
and evidence of an express agreement is not necessary.* 

But the party who annexed the chattel cannot in his own. 
favor testify directly, as to his secret uncommunicated in- 
tent. ^ 

Nor can a witness (unless in a case proper for expert tes- 
timony) testify directly as to whether the thing could be 
removed without injury to the realty.* 

1 Potter V. Cromwell, 40 N. Y., 287. 
Voorhees v. McGinnis,4 Id., 278, 283. 

McRea t;. Central Nat. Bank of Troy, 66 N. Y., 489^ 
aft''g 50 How. Pr. {N. Y), 51. 

2 Batchellerw. Com. Union Ins. Co., 143 Mass., 495; s. c, 

3 New Engl. Hep. , 880, and cas. cit. (holding that it 
is enough to show that the parties contemplated the 
ownership contended for). 
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=* Phoenix Mills v. Miller, 4 N. T. State Eep., 787, 792, 
reversing- for error in receiving such testimony. Lan- 
DON, J., dissented. Conapare Intent. 

J'OREIGN LAW.— [See also Knowledge.] 

.§ 383. Judicial notice— by United § 388. — as to construction. 

States court. 389. Usage in territories acquired 

384. — by state court. by U. S. 

385. — laws of foreign countries. 390. Omissions and alterations. 

386. Presumption. 391. Impeaching. 

387. Oral evidence. 393. Judicial decisions. 

§ 383. Judicial notice — hy United States court. — The rule 

cial notice or tnelawof the states' is measured by the duty 
of a state court of the state where the trial is had. The 
United States court is not required to take notice of state" 
laws which it is not required to administer £is law. But in 
a state in which the state courts are required to notice a 
private or local law, the United States courts must do the 
same."* 

1 Hanley v. Donoghue, 116 U. S., 1; s. c, 29 Law. ed., 535 

(holding that therefore the Supreme Court on error 
to a state court can notice oijly laws which that state 
court might notice). 
S. P., Beaty v. Knowler, 4 Pet. (Z7. S.), 152; s. c, 7 
Law. ed., 813; Covington etc. Co. v. Shepherd, 20 How. 
{U. S.), 227 ; Junction R. R. Co. v. Bank of Ashland, 
12 Wall. {U. S.), 226. 

2 Beaty v. Knowler {above cited). 

§ 384. — by state court. —The courts of a state are bound 
"to take judicial notice of the law (other than private acts of 
congress) of the United States, ^ and of its treaties, s 

The courts of one state may,^ but are not bound to* take 
notice of the law (other than private statutes) of any other 
state. 

1 Laidley v. Cummings, 83 Ky., 606. 

2 United States v. Rauscher, 30 U. S. Law. ed., 425. 

3 Paine v. Schenectady, 11 R. L, 411; s. c, 5 Centr. L. J., 

517. 
Contra : St. Louis etc. R. R. Co. v. Weaver, 35 Kan., 
412; 21 Pacific Rep., 408 (refusingto take judicial no- 
tice of a peculiar common law rule prevailing in Ar- 
kansas, different from the law of Kansas; and saying 
that the court cannot do so). 
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^Trebilcox v. McAlpine, 46 Hun {N. Y.), 469. 

*Hanley v. Donoghue, 116 {U. 8.), 1; s. c, 29 Law. ed., 

535 ; 6 Sup. Ct. Eep., 342. 
Eastman v. Crosby, 90 Mass. (8 Allen), 206 (individual 

liability of stockholder in foreign corporation). 
See, as to judicial notice of foreign law, 24 Am. L. Beg., 

563. 

§ 385. Laws of foreign countries. — An American court 
•cannot take judicial notice of the law of a foreign nation,' 
unless it has been recognized and promulgated by our own 
government." 

'Daineso v. Hale, 91 U. S., 13; s. c, 23 Law. ed., 190 (re- 
versing judgment on demurrer, for failure to plead 
such law). 

2 Talbot V. Seeman, 1 Cranch {U. S.), 1; s. c, 2 Law. 
ed., 15 (allowing courts of admiralty to notice public 
laws on a subject of common concern to all nations, 
when so promulgated). 

§ 386. Presumption. — In the absence of evidence to the 
contrary a, state court, on any point governed within the 
state by a common law rule, will presume that in any other 
state inheriting the common law system, the rule is the 
same.i 

The court will not presume that a common law rule pre- 
vails on any subject in Louisiana or any other jurisdiction 
not inheriting the common law. 

Nor will it presume that the law of any other state Or 
jurisdiction is the same on any point as its own statutory 
law.^ 

1 People ex rel. Lawrence v. Brady, 56 N. T., 182; 

First Nat. Bk. of Meadville v. Fourth Nat. B'k of N. 
Y., 77 N. Y., 320; s. c, 33 A7n. Rep., 618; rev'g 16 
Hun {N. Y.), 332. 

2 Leonard v. Columbia Steam Nav. Co., 84 N. Y., 48; s. 

c, 38 Am. Rep., 491. (Statute giving action for 
causing death.) 
Goodwin v. Young, 34 Hun {N. Y.), 263 (civil damage 
act). 

§ 387. Oral evidence. — In the absence of a statute as to 
mode of proof, oral evidence is cottipetent to prove the law 
of another state, or nation, if it be not shown to have been 
written law;' but is not competent to prove the contents of 
written law.^ 
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1 Livingston v- Maryland Ins. Co., 6 Cranch {U. S.), 372; 
s. c, 3 Law. ed., 222. 

• 2 Emery v. Berry, 28 JV. H., 473; s. c, 61 Am. Dec, 6-^2,. 

626 {dictum{ zs to statute.) 
People V. Nyce, 34 Hun {N. Y.), 298 (constitution). 
Contra, see Greenl. Ev., § 487. 
As to mode of authentication of copy, see 2 Abb. New 

Pr. & F., 727, etc. 

§ 388. — as to construction. — Oral evidence as to what, 
would in the opinion of the witness be the construction, 
adopted by the courts of the foreign jurisdiction is not com. 
potent. 

Molson's Bank v. Boardman, 47 Hun (N. Y.), 135. 

S. P., Hennessy v. Farelly, 13 Daly {N. Y.), 468. 

§389. Usage in territories acquired hy us. — Usage and 
custom are competent evidence as to the law in force on 
this continent prior to the organization of the states or an- 
nexation to the states; and if a custom so prevailing and 
notorious is shown as to justify an inference that the au- 
thorities tacitly assented, it may be deemed that a prior law 
was repealed. 

Adams v. Norris, 23 How. ( U. S.), 353. [And see Usage. J 

§ 390. Omissions and alterations. — A duly authenticated 
copy of a statute of another state or nation is not inadmis- 
sible merely because it appears to omit some sections^ or 
bears interlineations or erasures. ^ 

1 Patterson v. State, 17 Tex. App., 102 (holding that in 
the absence of evidence to the contrary the court may 
presume that all the sections touching the subject are 
included) . 

2 United States v. Amedy, 11 Wheat. {U. S.), 392; s. c, 
6 Law. ed., 502 (holding that alterations are not pre- 
sumed to have been made after authentication). 

§ 391. Impeaching. — A statute of another state duly 
proved cannot be impeached except in the same method as 
a statute of this state. 

People V. Nyce, 34 Hun (N. Y.), 298 (holding therefore 
that a statute o*! another state cannot be proved un- 
constitutional by a judicial decision of that state 
without producing the constitution). 
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§ 392. Judicial decisions of another state are not con- 
clusive evidence on a question of the constitutionahty of 
one of its statutes. 

People V. Nyoe, 34 Hun {N. Y.), 298 (error to hold li- 
cense under which defendant justified void merely be- 
cause the law under which it was granted had been 
held unconstitutional in the state where it was passed). 

FORGOTTEN' FACT.— [For cog-nate topics see Account, 
Contradiction, Corroboration, Names, Negative, Quan- 
tity, Time.] 

§ 393. Aiding memory by otherwise § 896. Contemporaneous memoran- 
irrelevant inquiry. dum. 

394. Routine or iiabit. 897. Mention to third person. 

395. Memoranda refreshing 398. — and entry made by third 
memory. person. 

§ 393. Aiding memory by otherwise irrelevant inquiry. 
— A party may aid the memory of his own witness by inquir- 
ing as to any circumstance tending to enable him to recollect 
more clearly or more certainly the fact sought to be proved. 

O'Hagan v. Dillon, 76 iV. Y., 170. 

Thus a witness not saying positively whether there was 
a light on the engine, and giving indeiinite answers to 
questions leading up to her recollection, may be asked 
if she observed any change in the appearance of the 
engine after the accident. Such evidence is proper to 
ascertain her exact recollection, although the fact 
asked for be itself unimportant. Tozer v. N. Y. 
Central etc. R. R. Co., 17 N. Y. Weekly Dig., 370. 

§ 394. Routine or habit. — A witness having no recollec- 
tion of the details of a fact claimed to have occurred in the 
course of the routine of his official business, may testify to 
the uniform routine, and that the details of this transaction 
must have been in accordance with that routine or habit. 

People ex rel. Phelps v. Oyer & T, 83 N. Y, 436, 447, 

451; aff'g People v. Genet, 19 Hun (N. Y.), 91. 

(Mayor's testimony to what must have induced him to 

countersign warrant.) 
S. P., Morrow v. Ostrander, 13 Hun {N. Y.), 219. 
For other illustrations see Abb. Tr. Ev., 433 (inference 

of mailing from ordinary course of business). 

§ 395. Memoranda refreshing memory. — See the rules in 
Abb. Tr. Ev., 320. 
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And see as to reading' copy of lost instrument, Scott v. 
Slingerland, iiHun (N. Y.), 254 ; Sing-er Co. v. Riley, 
80 Ala., 314. As to unauthenticated document, Barber 
V. Bennett, 58 Vt., 476 ; s. c, 2 New Engl. Rep., 215. 
As to contemporaneousness of memorandum, Max- 
wells. Wilkinson, 113 U. 8., 656; Palmer v. People, 19 
Hun{N. Y.), 372. That memorandum to refresh mem- 
ory may be used as matter of right without giving' 
evidence to Identify it. Carter v. ■ Bowe, 41 Hun (iV. 
F.), 516. 

§ 396. Contemporaneous memorandum. — A memorandum 
made by the witness or under his eye,^ at the time of ^ an 
act or event of which he had knowledge, is competent in 
connection with his testimony that he made the memoran- 
dum, or saw: it at the time it was made, and then knew it to 
be true, although he has now no recollection of the facts 
stated in the entry. ^ The memorandum need not have been 
made in the usual course of business. * 

1 That it is indispensable, to entitle the witness' memor- 
dum to be read, that he should verify the handwrit- 
ing as his own, see Gilchrist v. Brooklyn Grocers' 
Mfg. Assoc, 59 N. Y, 495; aff'g 66 Barb. (iV. F.), 
390. [But by the present practice contemporaneous 
memoi'anda verified as positively correct to the knowl- 
edge of the witness at the time the fact occurred and 
the entry was made, are admitted though made by a 
third person] 

Bateman v. N. Y. Centr. R. R. Co., 47 Hun {N. F), 
492. (Mem. of survey or measurement made and 
entered by another, but observed by the witness to 
have been correctly made and entered. Held, that 
he might look at the paper and state the figures 
as there entered. Flint v. Kennedy, 33 Fed. Rep., 
821.) 

But if the memorandum sought to be used is only a 
copy of the one originally known to be correct, the 
original must be produced or accounted for. Fisher 
V. Vei'planck, 23 Hun {N. Y.), 286 (error to receive 
bill made out by third person, from almanac marked 
by witness, neither the third person nor the almanac 
being produced). 

^Maxwell v. Wilkinson, 113 U. 8., 656; s. c, 28l/aw. ed., 

1037 (mem. made long after the event, excluded). 
3^tna Ins. Co. v. Weide, 9 Wall. (U. 8.), 677, 681 
' (memorandum on leaf of ledger). 

Guy V. Mead, 22 iV. F, 462, 465. 

Owens V. State, 67 Md., 307j S. C, 8 Cent. Rep., 871; 
10 Atl. Rep., 310. 
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According to Vicksburg' etc. E. E. Co. v. O'Brien, 119 
U. S., 103, the memorandum cannot be received as 
evidence if after referring- to it the witness has a dis- 
tinct recollection of the material facts. In that case 
he must be confined to using it to refresh his mem- 
ory. Contra: Owens v. State {above cited). 

*^tna Ins. Co. v. Weide {above cited). 
Morrow v. Ostrander, 13 Hun {N. Y.), 319; and see 20 
Moak Eng., 360. 

§ 397. Mention to third person. — If a witness has forgot- 
ten details of a fact, he may testify that he once mentioned 
them to another person ; and such other person may then 
Jbe called to prove what was so mentioned to him. 

Shear v. Van Dyke, 10 Hun {N. Y.), 528 (amomit was 
thus proved). 

So if a conversation between two persons is proper evi- 
dence in an action against others, it may be proved 
by either or both of the parties between whom it took 
place, as when A. communicated to B. a statement 
made to him by C, and on his examination could not 
recollect its substance, C. was held to be a, competent 
witness to prove it. Green v. Cawthorn, 4 Dev. {N. 
C), 409, 410 (civil case); and Wharton Crim. Ev., § 
360. 

§ 398. — and entry made by third person. — A material 
xiltimate fact may be proved by showing by a witness that 
he knew the facts in relation to the matter which is the 
subject of investigation, and communicated them to 
another person at the time, but had forgotten them ; and 
then by the testimony of such other person to the effect 
that he entered at the time the facts communicated, and 
by the production of the book or memorandum in which 
the entries were made. 

1 Mayor v. Second Ave. E. R. Co., 102 N. Y., 572; s. c, 

3 Cent. Rep., 823. 
Payne v. Hodge, 7 Hun {N. Y.), 612; (aff'd in 71 N. Y, 

598, without opinion). 
Adams v. People, 3 Hun {^'^ Y), 654 (aff'd in 63 N. Y., 

621; without discussing this point). 
[For the general rule as to proving entries see Abb. Tv. 

Ev., 319, 327; and Bridgewater v. Eoxbury, 54 Conn., 

213; s. c, 3 New Engl. Rep., 154, 156.] 
[For a strong authority as to the necessity of personal 

knowledge on the part of those making the entries. 

see Chaffee v. United States, 18 Wall. {U. S.), 516.] 
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GENUINENESS.— [See also Acknowledgment, Age, Hand- 
writing, and Seal.] 

§399. Of bank notes. §401. Several signatures. 

400. Ot stock. 

§ 399. Of hank notes. — The genuineness of bank notes, 
may be proved by witnesses acquainted witli paper of that 
description, without proving the handwriting of the signa- 
tures, where the production, of the paper is impracticable. 

Johnson v. People, 4 Den. {N. F)., 364. 

United States v. Keen, 1 McLean {U. S. C. C), 429. 

That handling' bank notes does not qualify witness to- 

speak to genuineness of signature, see State v. Allen. 

1 Hawks {N. C); 6; s. c, 9 Am. Dec, 616. 

§ 400. Of stock. — To test the genuineness of stock cer- 
tificates, the stock book, although fraudulently kept, is. 
competent in connection with testimony tracing the vari- 
ous certificates. 

18 Weekly Law. Bui., 383. 

§ 401. Several signatures. — Proof that some of the sig- 
natures on a statutory petition are not genuine makes a 
prima facie case of fraud, and throws on the other party 
the burden of proving the genuineness of the others. 

State ex. rel. Edwards v. Sumter (>ounty, 23 Fla.,. 
364 (petition for license). 

GIFT. — [For cognate topics, see Assent, Delivery, Consid- 
eration, and Intent.] 

§ 402. Direct testimony. — To meet the rule that there must, 
be delivery and intent, the alleged donor may testify as to 
whether at the time of delivery he intended to part with the 
title and give it to the donee. 

Pritchard v. Hirt, 39 Hun (N. Y.), 378, and cas. cit. 
See also Intent. 

[As to the necessity of proving delivery or its equiva- 
lent, see Martin v. Funk, 75 N. Y., 134, where the 
earlier cases are collected; Gano v. Fisk, 43 Ohio St., 
462; s. c, 3 Northeastern Rep., 533, with note; Pou- 
lain V. Poulain {Oa., 1887), abstr. s. c, 37 Alb. L. J., 
161; Johnson v. Spies, 5 Hun {N. Y.), 471. Art. in 28 
Centr. L. J., 400. Art. in 21 Amer. Law. Bev. (N. 
S.), 145.] 
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GOOD FAITH.— [See also Intent, Knowledge and Notice.] 

§ 403. Right to prove. § 405. Belief. 

404. luiormation. 406. Reason for disregard of notice. 

§403. Right to prove. — When the good faith of a party 
is put in issue by his adversary, he has a right to give af- 
firmative evidence of it;i but the presumption of law will 
sufl&ce in the absence of evidence.' 

So one whose ownership of negotiable paper is put in is- 
sue has a right to prove that he became owner in good 
faith.3 

1 Macon County v. Shores, 97 U. S., 272; s. C, 24 Law. 
ed., 880. 

" This is a presumption of law. Jones v. Simpson, 116 
U. S., 609; S, C, 29 Law. ed., 742; 6 Supni. Ct. Rep.,_ 
538. And outweighs a presumption of payment. 
Louisville etc. R. Co. v. Thompson, 107 Jw(i.,442; S. C, 
5 Western Rep., 833, 837. 
If the purchaser of negotiable paper for value was put on 
inquiry', he may be presumed, in support of his good 
faith, to have made the necessary inquiries. Weeks 
V. Fox, 3 N. Y. Supm. Ct. {T. & C), 354; Miller v. 
Crayton, Id., 360. Compare Abb. Tr. Ev., 716. 

3 Ralls County v. Douglass, 105 TJ. 8., 728; s. c, 26 
Law. ed., 957. 

§ 404. Information. — The information on which a person 
acted is original evidence, whether true or false, where the 
question is whether he acted prudently, wisely, or in good 
faith. 

Werner v. Commonwealth, 80 Ky., 387; s. c, 2 Ky. L. 

J., 169. 
S. P., Criminal Trial Brief, 364, § 608. 
Oberlander v. Spiess, 45 N. Y., 175 (action for deceit). 
Hathaway v. Sun Mut. Ins. Co., 8 Bosw. (N. Y), 33, 50 

(survey, as showing good faith of master). 
So the fact of taking competent advice on a statement 
of all the facts, may be shown. Jackson v. Mather, 7 
Cow. (N. Y), 301. 

§ 405. Belief. — A person to whom the want of good faith 

is imputed in a statement shown to have been made by him, 

may be asked whether he then believed this statement to 

be correct. 

Rawls V. American Mut. Life Ins. Co., 27 N. Y, 282; 
aff'g 36 Barb. {N. Y.), 357. 
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§ 406. Reason for disregard of notice. — "When circum- 
stances relied on as charging a person with want of good 
faith by putting him on inquiry have been proved, he has a 
right to explain them by s'^^ating the reasons why he did 
not pursue inquiry.^ So after stating the explanation giv- 
en to him on inquiry, he may testify that he was satisfied 
with the explanation.^ 

1 Seybel v. National Currency Bk., 54 N. Y., 288; s. c.,. 
13 Am. Rep., 583, with note; aff'g- 4 Ahh. Pr. N. S., 
(N. Y.), 352; s. c, 2 Dahj {N. Y.), 383 (disregard by 
banker of notice of losses by theft, left at his office, 
explainable by his testimony that his business was so 
large that it was impracticable to attend to such no- 
tices). 

3 Dutchess County Mut. Ins. Co. v. Hachfield, 73 N. Y- 
326. 

GRANT. — [For cognate topics, see Acceptance, Date, De- 
livery, Consideration. 

§ 407. "When presumed. § 408. — without actual execution. 

§407. When presumed. — A grant is not to be presumed 
on the ground of possession and the lapse of time except 
when title has been shown by the party who calls for the 
presumption, good in substance, but wanting some essen- 
tial matter to make it formally complete, and where the 
possession has been consistent with the fact presumed. 

Enders v. Sternbergh, 2 Ahh. Ct App. Dec. (N. F.), 
31; rev'g 53 Barb. {N. Y.), 333. 

§ 408. — without actual execution. — Possession and use 
sufficiently long continued, may create a presumption of 
a conveyance or grant even though they do not satisfy the 
jury that a conveyance was in point of fact executed. It 
is sufficient if the evidence leads to the conclusion that the 
convej'^ance might have been executed, and that its exist- 
ence would be a solution of the difficulties arising from its 
non-execution. 

Fletcher v. Fuller, 120 U. S., 534; s. c, 30 Law. ed., 
759; 7 Supm. Ct. Rep'r, 667. 

For the general rule see Abb. Tr. Ev., 640, 709; Messen- 
ger V. Uhler, 109 Pa. St., 385 ; s. C, 1 Centr. Rep., 
434; abstr. s. c, 32 Alb. L. J., 476. Application of 
the rule to easements, NichoUs v. Wentworth, 100 
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N. Y., 455 ; s. c, 1 Centr. Rep., 737. As to conclu- 
siveness of presumption, House v. Montgomery, 19 
Mo. App., 170; s. c, 1 Western Rep., 709, 713. [For 
an explanation of how the rule as to this presumption 
arose, and the way it is in part superseded now in 
England by historical evidence that the right was 
always in the supposed grantees and their predeces- 
sors, see Pollock's Land Laws.] 

HABIT. — [For cognate topics, see Care, Chaeactek, and 
Intoxication.] 

§ 409. Direct testimony. § 411. — limits of time. 

410. Single instance ; and repeti- 
tion. 

§ 409. Direct testimony. — A witness who has had adequate 
opportunities of observation may testify directly to the ex- 
istence of a habit. ^ 

' Gallagher v. People, 120 El, 179; s. c, 8 Western 
Rep., 687; 11 Northeastern Rep., 335. 

§ 410. Single instance ; and repetition. — Habit may be 
proved by successive acts,^ and a single instance is compe- 
tent,^ subject to the discretionary power of the court to 
limit the number of instances.* But when proof of habit 
is necessary, some degree of frequent repetition must be 
shown.* 

1 Todd V. Rawley, 90 Mass. (8 Allen), 51, 58. 

* United Brethren Mut. Aid Ins. Co. v. O'Hara, 120 Pa. 
St., 256; s. C.,17 Ins. L. J. , 856; 13 Atl. i2ep., 933 
(holding it error to exclude the question, — did you 
ever see him under the influence of liquor? when the 
object was to prove intemperate habits). 
Gahagan v. Boston & L. R. R. Co., 83 Mass. (1 Allen), 
187. (The witness may be asked if he ever saw any 
indication of intemperance in appearance or conduct.) 

3 Comm.w. Ryan, 134 Mass., 223; s. c, 15 Reporter, 595. 

[Compare next section, n. 2. 

4 Insurance Co. v. Foley, 105 U. S., 354. 

§ 411. — limits of time. — To show habit existing at a 
specified time it is competent, after having given evidence 
of previous acts of the kind, to give evidence of 
subsequent acts as proving that the previous conduct 
was not accidental or unusual, but frequent and the result 
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of a fixed habit.' It is error to exclude evidence of such 
acts because not within an arbitrary period, — such as one 
year before the time in question/ — or merely because oc- 
curring after suit brought.^ 

1 Todd V. Rawley, 90 Mass. (8 Allen), 51, 58 (habit of a 

horse to shy). 

2 Boecher ?;. Lutz, 13 Daly {N. Y.), 38; 2 N. Y. CityCt., 

205, n. (ferocious habit of dog). 

[Compare last section n. 3.] 

Bailey ?;. Belfast {Me., ISST), 4 New Engl. Rep., 763; 
s. c, 10 Atl. Eep., 552 (habit of a horse to shy). 

Otherwise of the liabit of a corporation. Davidson v. 
St. Paul etc. R. Co., 34 (Minn.. 51; s. C, 33 Alb. L. J., 
379 (holding it proper to confine evidence of the neg- 
ligent habit of the company, as to construction and 
use of its engines, to about the time of the fire com- 
plained of). 

3 Made V. Hardy, 39 La. Ann., 491; S. C, 3 Southern 

Rep., 181 (evidence of intemperance, — ^in divorce, — 
not offered to make out cause of action, but to show 
continuing habit). 

HANDWRITING.— [For kindred topics, see Genuineness, 
Mark, Corroboration, Opinions, Habit, and Negative. 

I. — Testifying as to one's own § 425. — ordinary witness cannot 
HANDWRITING. make comparison. 

§ 413. Direct testimony-authoriz- fj.' -testing knowledge. 

ing signature. 437. - ref resiling memory on cross- 

413. Writing in court on direct, not ,„o examination. 

allowld ^^- ~" requiring to pick out 

414. Upon cross-examination, when ,„„ &^°">"« '^^F'tm^- , 

allowable. ^^- Cross-examination for pur- 

415. Concealing part of writing. P°^« "^ contradiction. 

II.— Testimony OP NON-EXPERT AS HI.— Testimony op experts 

TO KNOWLEDGE OP HANDWEIT- (WITH OR WITHOUT THE AID OP 

ING. STANDARDS OP COMPARISON). 

§ 416. Not secondary evidence. § 430. Expert's direct opinion found- 

417. Means of knowledge; having ed on comparison. 

seen write. 431. Expert's testimony to pecu- 

418. Only having received com- I'ar characteristics. 

municatioris. 433. Experts cross-examined on 

419. Having seen ancient docu- differences. 

ments. 438. Cross-examination for pur- 

430. Testimony competent though pose of contradiction. 

not positive. ttt r^ 

431. Witness prepared out of court. I^.-Standards OF comparison 
433. - refreshing memory. '^''^'^ °^, WITHOUT the aid OF 

433. Privilege of professional rela- experts). 

tion. § 434. In absence of statute, docu- 

434. Testimony of interested wit- ment not already in the 

ness or party to handwriting case, cannot be used for 

of deceased, etc. comparison. 
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•■§ 435. "What is considered as in evi- g 444. Taking to tlie jury room. 

d<ince. V. — Photographs, magnifying- 

436. Use of papers in the record. glass and super-position. 

^^'^- ^as'stindardr''"^'"™"'*' § 445. Photographic copies. 
438 Writing ot third oerson ^^- ^^^ °* magaifying glass. 

too. vv riLing oi mira peibon. <,» rr^npino- nnH 'jiinpr nnsition 

439. What law controls. **'■ tracing ana super-position. 

440. Disputed writing and stand- vl.— Circumstantial evidence 

aid, to be produced before and admissions. 

comparison. § 448. Peculiar usages of language. 

441. Genuineness of standards, a 449. Aptitude to iraitate. 

question for the court. 450. Opportunity. 

442. Requisite authentication of 451. Condition of writer, 

staadards of comparison. 453. Admission of such an instru- 

443. Comparison by jury or referee. ment. 

I.— Testifying AS to One's Own Handwriting. 

§ 412. Direct testimony: authorizing signature. — On a 

question of the genuineness of a signature the person whose 

name was used may be asked directly did you sign that ? 

Did you authorize any one to sign it ? 

Comm. V. Kepper, 114 Mass., 278 (question to complain- 
ant, on trial of indictment lor forgery). 

§ 413. Writing in court on direct not allowed. — The per- 
son whose writing is in dispute cannot write in court and 
offer the writing on his own behalf for purpose of compar- 
ison with the disputed writing. 

King- ■?;. Donohue, WO Mass., 155 (reversible error to 
permit such volunteer writing for comparison by jury. 
But dictum that several signatures made prior to the 
controversy were properly received though not other- 
wise relevant. Otherwise of signature made on cross 
examination, for purposes of contradiction). 

S. P., Comm. V. Allen, 128 Mass., 26, and People v. De 
Kroyft, 49 Hun [N. Y.), 71, 75 [dictum). 

United States v. Jones, 10 Fed. iJep., 469; s. c, 20 
Blatch. (C. C), 235. ( Held, no error to refuse to per- 
mit the jury to compai •" the disputed writing \\\th a 
copy made for the purpose by the aci-used in their 
presence : for in the United States Courts "the ex- 
tent of the rule is to permit the jury to compare writ- 
ings lawfully in evidence for some, other purpose.") 

§ 414. — upon cross-examination when allowable. — At 
the request of the adverse party, the person whose writing 
is in dispute, may be permitted to write in court for the 
purposes of comparing; and writing so made may be re- 
•ceived in evidence against him. 
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Brouner v. Loomis, 14 Hun (N. Y.), 341 (holding that a. 
signature so made at the request of the adverse party,. 
or obtained on cross-examination of tlie witness, is 
admissible when offered by such adverse party for the 
purpose of comparison). 

[In Gilbert v. Simpson, 6 Daly {N. Y.), 29, no error to re- 
fuse to compel a witness to sign in court for purpose 
of comparison, — the refusal was on the ground that 
even if compelled, the signature could not be compared 
by an expert, as the cases then held; but since Loomis. 
V. Hunt, 75 N. Y., 288, the law is otherwise.] 

People V. Be Kroyft, 49 Hun {N. Y.), 71. (Signature 
made in court admissible at the instance of the adverse 
party, upon common law principles, even though the 
statute (iV. Y. L. 1880, ch. 36) va&y be broad enough 
in its provisions to make the evidence competent. So- 
held where a juror asked the witness on cross-exami- 
nation to write, and the opposite party offered the 
signature as a part of his cross-examination, against, 
objection.) 

United Sta.tes v. Mullaney, 32 Fed. Rep., 370. (Prose- 
cution for unlawfully writing names in registration 
for election. The accused testified that he did not 
write them. — Held no error to compel him on cross- 
examination to write them in the presence of the jurj% 
and to allow the government to offer them in rebuttal,, 
and the jury to compare them with the book. Such 
proceeding is legitimate cross-examination, and the 
accused cannot be allowed to saj' that he was thereby 
compelled to furnish evidence against himself.) [But. 
see Criminal Brief, p. 341 §§ 591, 592.] 

Chandler v. Le Barron, 45 Me., 534. {Held, no error to- 
receive, on the offer of plaintiff, a signature made in 
court upon cross-examination by plaintiff, and allow 
it to go to the jury for comparison; and the court said 
that by the rule in Maine it was not necessary that 
the standard be already in evidence.) 

{Contra: First Nat. Bank v. Robert, 41 Mich., 710, re- 
quest that party write, excluded because it would be 
for comparison of an irrelevant document.] 

State V. Lurch, 12 Oreg., 99; s. c, 6 West Coast Rep., 
116. (Forgery; error to require accused on cross-ex- 
amination to write his name for comparison, if he has. 
not testified as to the matter of the signature in chief, 
for in Oregon cross-examination is strictly confined by 
the direct. Judgment reversed by this error.) 

Compare Hayes v. Adams, 2 iV; Y. Siipm. Ct. {T. d- C), 
593; holding it not error to permit the person whose- 
signature is in question, to write his name upon the 
referee's minutes, by consent, for the purpose of" 
comparison by the I'eferee, and 
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Spence v. Lindo, 19 Alb. L. J., 179, where it seems to 
have been held reversible error to allow a person 
whose handwriting is in question to write in open court 
upon request of the court, although no objection was 
made by either party. 

§ 415. Concealing part of writing. — It is not competent 
for the purpose of testing the abihty of a party to recognize 
his own handwriting, to show him the signature or other 
inadequate part of a document the rest of which is concealed, 
and require him to say whether it is his or not,^ unless h& 
has testified to his ability to recognize his handwriting at 
sight.* 

' North Am. Fire Ins. Co. v. Throop, 22 Mich., 161 (hold- 
ing it no error to require defendant's attorney to ex- 
hibit the body of a paper to plaintiff on cross-examina- 
tion before requiring him to state whether the signa- 
ture thereto was his or not; for it is too severe a test 
to show him only the signature without the benefit of 
the context to enable him to identify it). 

2 Hardy v. Norton, 66 Barb. {N. Y.), 527 (holding it dis- 
cretionary and not error, where the party had denied his- 
signature to the note sued upon, and had said on cross- 
examination: " 1 guess I can distinguish my signature 
whenever I see it." Here the party was required to 
identify signatures purporting to be his, but not in evi- 
dence and exhibited to him through a slit in an en- 
velope which concealed the rest of the instrument. 
The justification of the ruling appears to be in the- 
party's avowal of ability. 

II. — Testimony of Non-expert as to Knowledge of Hand- 
writing. 

§ 416. Not secondary evidence. — The fact that the testi- 
mony of the person whose writing is in dispute is available, 
even when he is disinterested, does not render the testi- 
mony of others who are familiar with the handwriting 
secondary evidence. 

Lefferts v. State, 49 N. J. L., 26; s. c, 7 Eastern Rep., 
655. {Held, reversible error to exclude testimony of 
the accused that certain complaints were signed by 
the prosecutor in his presence, for the judge erred in 
ruling- that the testimony of the prosecutor was tho 
best evidence ; and as the testimony of the prosecutor 
was hostile, the defendant had been prejudiced. The 
court saj's : " The testimony of the man who signed 
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the documents, with respect to the genuineness of his 
signature was not of a higher grade of evidence than 
the testimony of a man wljo had seen him make such 
signature, or who was acquainted with his writing and 
deposed as to his opinion.") 

Hess V. State, 5 Ohio, 5; s. c, 32 Am. Dec, 767, 769. 
{Held no error to admit testimonj^ of a bank teller 
acquainted with handwriting of the president and 
cashier, as to genuineness of bank notes even against 
the objection that better evidence was available as the 
president and cashier resided in an adjoining county ; 
for the court said that "the objection that secondary 
evidence is substituted for the best, does not apply in 
the case, since there is not such a distinction between 
one whose knowledge is of his own handwriling, and 
the knowledge of another's on the same subject, as 
constitutes the former evidence of a superior degree to 
the latter 's." 

See also Comm. v. Pratt, 137 Jfass. ,98, where it was 
held no error to allow the prosecution to prove the 
defendant's signature in their own way on a trial for 
forgery even though the defendant on trial offered to 
testify. 

§ 417. Means of knowledge — having seen write. — A wit- 
ness though not an expert, is competent to testify to hand- 
writing although he has seen the party write only once,^ 
and then only his name,^ or has seen only one specimen of 
Ms writing^ and that only his name.* 

iMagee v. Osborn, 32 N. Y., 669; rev'g 1 Eobt. {N. Y.), 
689. (Witness whose only qualification was in having 
seen the signer write, only on one or more occasions 
eight years before the trial, — held competent; and his 
testimony, without other evidence on the point, suffi- 
cient to go to the jury.) 
Jackson f. Van Dusen, 5 Johns. {N. Y.), 144. {Held, no 
error to admit the testimony of a witness who had 
once seen the writer sign his initials to a paper still in 
possession of the witness, and from the peculiar form 
of the letters he believed the disputed signature to be 
genuine.) 

2 Hammond v. Varian, 51 N. Y., 398. {Dictum, that it 
is no error to admit the testimony of a witness who 
has seen the person write his name once.) 
To the same effect, dicta in Stevens v. Seibold, 5 N. Y. 
State Rep., 258, 360, and in Rogers v. Ritter, 12 Wall. 
{U. 8.), 317. 

« Hyiies V. McDermott, 83 N. T> , 41-52. {Dictum, that 
would be error to reject as incompetent, the testi- 
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mony of a witness who had seen only one genuine- 
piece of the handwi'iting of the person whose hand- 
writing is in dispute. ) 

<Clapp V. Betts, 12 N. Y. Weekly Dig., 341. (Witness, 
as maker of promissory notes mailed them to the per- 
son whose indorsement was in question and requested 
his indorsement. In due time they were returned 
with his name indorsed thereon, and witness thought 
that such indorsement was the signature of such per- 
son. Error to hold insufficient to go to the jury ;. 
and non-suit was reversed.) 

§ 418. — only having received communication. — A witness, 
though not an expert, is competent to testify to handwrit- 
ing, although his only knowledge of it is derived from hav- 
ing seen communications purporting to be from the alleged- 
writer, which have been received and acted upon as such in 
the ordinary course of business. 

Armstrong v. Fargo, 8 Hun {N. Y.), 175. {Held, that, 
testimony of witness that he had seen a large number 
of receipts which had been signed by an agent of an 
express company, and from the knowledge thus 
derived he believed the signature to the receipt to be 
the agent's, although he had never seen him write,, 
was sufficient proof.j 

Baker v. Squier, 1 Hun {N. Y.), 448; s. c, 3 N. Y. 
Supm. Ct. {T. & C), 465. (That thousands of chem- 
ists' certificates of quality of goods had been acted 
upon by the witness and received as genuine in the- 
trade, though no other evidence was adduced, — held, 
no error to admit, as sufficient to go to the jury on 
the question of genuineness.) 

Robinson Consolidated Mining Co. v. Craig. 4 N. F. 
State Rep., 478; s. c, 25 N. Y. Weekly Dig., 512. 
{Held, no error to allow witness not having seen the 
person write, to state that he knew his handwriting- 
from having read his various communications to the 
company of which the witness was vice-president, and 
which had been acted upon by the company as having- 
come from him.) 

Stevens v. Seibold, 5 N. Y. State Rep., 258, 260. {Dic- 
tum, that if a witness " has not seen the party write 
he must have seen genuine specimens of his hand- 
writing, and the fact that the^' were genuine must be- 
proved. It is not enough that they purport to come 
from the person whose handwriting is in question 
(Cunningham v. Hudson River Bank, 21 Wend. {N. 
X.), 557). The authenticitj' of the specimens may" 
be established by presumptive as well as direct evi- 
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dence; as, when persons are directed to a particular 
person or business, and answers are received in due 
course, fair inference arises that the answers were 
written by the person from whom they purport to 
come.") 

§ 419. — having seen ancient documents. — A witness, 
though not an expert, is competent to testify to handwrit- 
ing so old that no witnesses can swear to having seen the 
parties write, if he has become familiar with their signa- 
tures by inspecting other ancient writings, bearing such 
signatures, and which have been treated and regularly 
preserved as authentic. 

Jackson v. Brooks, 8 Wend. {N. Y.), 426, afi'd wibhout 
opinion in 15 Id., 111. The other ancient writings 
from which the witness here derived his acquaintance 
were title deeds belonging to the witness. 

Jones V. Huggins, 1 Dev. L. {N. C), 223; s. c, 17 Am. 
Dec, 567, to same effect in regard to ancient maps or 
plans of survey, where the witness' knowledge of the 
survej'or's handwriting was derived from inspecting 
many ancient plots of surveys attached to grants and 
purporting to have been made by such surveyor, and 
so treated. Case reversed on other grounds. 

§ 420. Testimony competent though not positive. — The tes- 
timony of a witness to handwriting, is not incompetent 
merely because he testifies that he thinks it genuine but 
w^ill not swear positively. 

Stevens v. Seibold, 5 N. Y. State Rep., 258 (where a 
witness was familiar with his brother's signatui'e five 
years ago, but had not seen it in a few years, but 
thought he knew his signature, and that the one in 
question looked like it, and should judge it was his, 
and that was all he could swear, -as it might be some 
one else's for all he knew, — held competent to testify 
as to g-enuineness of the signature, but the case was 
reversed on other grounds) . 

Comm. V. Andrews, 143 Mass., 23; s. c, 3 New Eng. 
Rep., 109; 8 Northeast Rep., 643. {Held, no error to 
admit testimony of witness familiar with handwriting 
of defendant that he -'thought the signatures" were 
the defendant's, although on cross-examination he 
could " not swear to the signatures," for this went to 
the weight, not to the competency, of the evidence.) 

State V. Stair, 87 Mo., 268; s. c, 1 Western Rep., 765. 
{Held, no error to admit a paper as sufflcientl.y proved 
to go to the jury whers a witness (who had seen the 
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alleg'ed wi-itcr make two or three notes and sign his 
name to another, testified that he was " not positive 
but should judge it was '' such person's handwriting. 
The court said : " If tlie witness has the proper 
knowledge of the handwriting, he may declare his be- 
lief.") 

§ 421. Witness prepared out of court. — Knowledge derived 
by the witness, out of court and after the controversy arose, 
from examination of genuine writings or seeing the person 
write, the specimens being chosen or obtained in quest of 
evidence at the instance of the party caUing the witness, 
does not quahf y him to testify to the handwriting ; and al- 
lowing him to do so upon knowledge obtained by such 
means, is error. 

Hynes v. McDermott, 82 N. Y., 41, 53. {Dictum, that 
if genuine writings are made or chosen by the party 
calling the witness, so as to prepare him out of court, 
his testimony, based on the result of such inspection, 
cannot be received.) 

Eeese v. Reese, 9 Pa. St., 89; s. c, 35 Am. Rep., 634. 
{Held, that a witness having no knowledge of a hand- 
writing other than that derived from seeing the person 
write several times for the express purpose, is incom- 
petent to give an opinion thereof.) 

Hynes v. McDermott, {above cited). {Held, no error to 
exclude as incompetent, a person emplo^'ed as a detec- 
tive to secure evidence from the opposite side, and ob- 
taining his only knowledge of genuine handwriting out 
of court while thus acting; as such evidence is objec- 
tionable as being testimony created ^os^ litem motam.) 
[This decision was based on the law piior to L. 1880, 
ch. 36.] 

§ 422. — refreshing memory. — A witness who shows him- 
self acquainted with defendant's handwriting may, before, 
or at the trial, refer to papers in his possession which he 
knows to be in defendant's handwriting, to refresh his 
memory, before testifying. 

Thomas v. State, 103 Ind., 419; s. c, 1 Western Eep., 
309. {Held, no error to permit a witness to do so on 
direct examination.) See § 427 (below), as to refresh- 
ing memory on cross-examination. 

§ 423. — privilege of professional relation. — The privilege 
of confidential communications does not render attorney or 
counsel incompetent to testify to his client's handwriting. 
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Holfchausen v. Pondir, 55 N. Y. Super. Ct. (J.&S.), 7Z;, 
n. c, 18 N. Y. State Rep., 360. 

.''"■rwn V. Jewett, 120 Mass., 215. {Held, no error to 
permit the plaintiff. to call defendant's counsel and' 
Pisk him if signatures on back of a promissory note 
were the defendant's sued as indorsee, where he had 
been their counsel for two years, and had seen them 
write their names four or five times. No opinion 
was delivered except a memorandum that the evi- 
dence was properly admitted; but the trial judge in 
overruling the objection of privilege to the question, 
said that the witness was not required to disclose any- 
ntiatters of confidential communication, or to base his- 
opinion upon any statements of the defendants to him 
as counsel.) 

This is on the ground that his knowledge is not neces- 
sarily derived from confidential communications. The 
principle is the same as the familiar rule that the fact 
of the relation of the attorney and client is not privi- 
leged. But knowledge of the handwriting of a com- 
munication between the attorney and client would be 
privileged if the communication was. In other words, 
the privilege does not exclude acquaintance with hand- 
writing of a client though acquired after retainer, un- 
less the questions to the attornej'' are pushed far 
enough to show that he knew "nothing but what his 
client had communicated to him. Johnson v. Daverne, 
19 Johns. (N. Y.), 134; s. c, 10 Am. Dec, 198. (The 
testimony in this case as stated in the report is not 
quite clear on this point.) 

The same principles doubtless applj'- to the privilege 
ai'ising from other professional relations. 

For the New York Statute, see N. Y. Code Civ. Pro.^ 
§§ 833-836. 

§ 424. Testimony of interested witness or party to hand- 
writing of deceased, etc. — The rule disqualifying a partj 
or interested witness from testifying to a personal trans- 
action or communication with the deceased, etc.,' does not 
disqualify from testifying as to his own handwriting, on an 
instrument to which the deceased was a party,^ nor as to 
that of the deceased,^ unless the testimony involves an in- 
cident of a personal transaction or communication to which 
the statute does apply.* 

1 For this rule, see Abb. Tr. Ev., 67, etc. 

2 Hussey v. Kirkham, 95 N. C, 63 {dictum). 
Saratoga County Bank v. Leach, 37 Hun {N. Y.), 336. 

{Held, reversible error to exclude the alleged maker's 
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denial of the signature to note after death of payee 
who indorsed to plaintiff.) 
Evans v. Ellis, 22 Hun (N. Y.), 460. {Held, reversible 
error to exclude the question : " Is that your signa- 
ture ?" No opinion reported.) 

3 Simmons v. Havens, 101 N. Y., 427, 433 (allowing gran- 
tee to testify that she had the deed in her possession 
and that the signature was that of deceased. Objec- 
tion overruled because it did not appear from whom, 
she received the deed nor did the testimony involve, 
any pei'sonal transaction, etc.). 

* Abb. Tr. Ev., 69, note. 

Garvey v. Owens, 37 Hun {N. Y.), 498. {Held reversible 
error to allow the witness to testify to the genuine- 
ness of the signatures of himself and the deceased.) 
[Here the testimony apparently implied an interview.] 

Howell V. Man waring, 3 N. Y. State Bep., 454 (holding 
it not error to exclude questions as to whether he saw 
, the assignment by the deceased signed, and whose 

signature it was). 

Compare Saratoga County Bank v. Leach, 37 Hun {N. 
Y.), 336, and Evans v. Ellis, 22 Hun {N. Y.), 460, in 
last note {above). 

§ 435. — ordinary witness cannot make comparison. — 
Both under the statute as to comparison, and in the ab- 
sence of statute, a witness not an expert is incompetent to 
express an opinion on a comparison of handwriting. 

McKay v. Lasher, 42 Hun {N. Y.), 370. (Held reversi- 
ble error to allow if, under L. 1880, ch. 36, whichi 
does not change the law in this respect.) 

Mixer v. Bennett, 70 Iowa, 329. (To same effect under- 
Iowa Code.) 

[Contra: Hall & Co. v. Flanagan, 18 S. C, 506. Heidi 
no ei'ror to admit opinion of one not a professional ex- 
pert where the direct proof was doubtful] 

Bell V. Brewster, 44 Ohio St., 690; s. c, 10 Northeast- 
ern Rep., 679 {dictum), citing Bragg v. Colwell, 19^ 
Oh. St., 407; Pavey v. Pavey, 30 Id., 600, and Calk- 
ins V. State, Hid., 222. 

§ 426. — testing knowledge. — To ascertain the knowledge 
of a witness as to handwriting, it is proper to ask him as 
to the general character and importance of the other writ- 
ings he saw signed, though the contents maybe irrelevant; * 
and any proper test may be allowed in the discretion of the 
court." 
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1 Bardin v. Stevenson, 75 N. Y., 164. (Defense of forgery, 

to action on note : Held, no error, because although 
details as to contents would be incompetent, yet their 
general importance as imposing upon, or releasing a 
pecuniary obligation to the signer " might well call 
more particular attention of the witness to them" 
than if unimportant, and thus be relevant to the wit- 
ness' knowledge.) 

2 In Hardy v. Norton, 66 Barb. {N. Y.), 537 (an action 

upon a note; defendant had denied that the signature 
thereto was his, and upon cross-examination had said: 
" I guess I can distinguish my signature whenever I 
see it;'" — AeZd, discretionary to permit him to be asked 
whether the signatures purporting to be his to seven 
different papers not in evidence were his, even though 
successivelj' shown to him through a slit in a large 
envelope entirely concealing the rest of the paper; for 
the onlj' object was to test his knowledge). 
Bank of Commonwealth v. Mudgett, 44 N. Y., 514. 
(Whei e a witness had testified that he knew the per- 
son's handwriting in dispute, and that the indorse- 
ment to the note sued on, was genuine: — held, no error 
to ask him on cross-examination: "In the course of 
your official duties [as assistant appraiser] are you 
called upon to pass and act upon the signature of the 
deputy collector " [defendant] and " how many times a 
day?" for it was material to show the means and extent 
of the knowledge of the witness. But held, also, proper 
to exclude, on cross-examination of a witness who testi- 
fied that it was his impression that the signature in dis- 
pute was genuine, the inquiry " would you take it 
against his denial of the signature ?" for this was 
mere speculation and vague belief.) 

§ 427. — refreshing memory on cross-examination. — Inde- 
pendent of any rule allowing use of irrelevant papers as 
standards of comparisons, confessedly genuine writing may 
be shown to a witness on cross-examination, to refresh his 
memory in order to have him correct his testimony in respect 
to the disputed writing. 

Bank v. Armstrong, 66 Md., 113; s. c, 6 Atlantic Rep., 
584. {Held, reversible error to refuse to allow wit- 
nesses testifying that a signature was not genuine, to 
be asked on cross-examination, to refresh their mem- 
ory by looking at a letter admitted to be genuine, but 
not relevant, and then state whether thej' still were 
of opinion that the disputed signature was not gen- 
uine, where they had testified that they were familiar 
with the defendant's handwriting, and that it was 



Handwriting— Con^mwed. 163 

heavier and larger than the one in question. The 
court said that to have allowed this " would no wise 
have infringed the rule which is well settled in this 
State against proof of handwriting by comparison of 
hands.") 

§ 428. — requiring to pick out genuine writing. — A wit- 
ness cannot, on cross-examination, be required to pick out 
the genuine signatures from a number of specimens, in 
■order to test his iinowledge. 

Massey v. Fanner's Nat. B'k., 104 III., 327. {Held, no 
error on cross-examination to exclude the question 
whether 1he witness could point out the genuine sig- 
natures, if any, among a list of sixteen written on a 
slip to test the knowledge of the witness who had tes- 
tified that he had seen the party write some years 
before, and that it was his impression that the signa- 
ture to the note in question was genuine.) But com- 
pare § 88, Age ; and Identity. 

§ 429. Cross-examination for purpose of contradiction. 
— A witness to handwriting cannot be asked on cross- 
examination liis opinion as to a document not relevant 
to the issue,' and not already received as a standard of 
comparison ^ for the purpose of contradicting his answers. 

1 Van Wyck v. Mcintosh, 14 N. Y., 439. 

Bank of Commonwealth v. Mudg-ett, 44 N. Y., 514, 523. 

United States v. Chamberlain, 12 Blatch. (C. C), 390. 

Rose V. First Nat. Bank of Springfield, 91, Mo., 399; s. 
C, 8 Western Rep., 624. (Here issue being whether 
a check was forged, the coui't, over objection, permitted 
to be presented to the bank cashier upon cross-exam- 
ination, two checks upon which were w)-itten the 
alleged forged name; and subsequently a witness in 
rebuttal testified that he had written the name at 
the trial. Held, reversible error, as the rule wliich 
excludes comparison with extrinsic papers and signa- 
tures, is substantially the same in direct and cross- 
examination.) 

Tyler v. Todd, 36 Conn., 218 (citing Bacon v. Williams, 
13 Gray {Mass.), 525, to the same eft'ect). 

i This qualification is not stated by the authorities. 
HI. — Testimony of Experts (with or without the aid of 

STANDARDS OF COMPARISON). 

§ 430. Expert's direct opinion founded on comparison. — 
An expert, although having no other knowledge of the hand- 
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-writing in question than that derived in court from a com- 
parison of the disputed writing with other documents con- 
ceded or proved to be genuine, not only may point out the 
characteristics and differences, but may give his opinion as 
to the genuineness or simulation of the handwriting from 
such comparison. 

Miles V. Loomis, 75 N. Y., 288; s. c, nAm. Eep., 470, 
atVg 10 Hun {N. Y.), 372. This decision in effect, 
overrules many earlier decisions of the lower New 
York courts. 
Sudlow V. Warshing, 108 N. Y., 520. 
The restriction of this rule, as laid down in the first case 
cited, to comparison with documents already in evi- 
dence, has been superseded in New York and Iowa by 
statute; and in several other jurisdictions has not ex- 
isted. See § 437. 
Contra : 
Pennsylvania : McKinney v. Nolf {Pa., 1887), 9 CereL 
Rep., 804 ; s. c. , 11 Atlantic Pep., Ill; Travers v. 
Brown, 43 Pa. St., 9. 
Maryland: Tome v. Parkersburg etc. Ry. Co., 39 Md.,. 
3G. 
j Kentucky: Fee v. Taylor, 85 Ky., 252, 259 (holding it 

only allowable where the writing is so old that living- 
witnesses cannot be had, but not old enough to nrove 
itself). 
United States courts: Williams v. Conger, 125 U. S., 
397, 413. (Dictum, that " it is well settled that a wit- 
ness who only knows a person's liand writing from see- 
ing it in papers produced on the trial and proved or ad- 
mitted to be his, will not be allowed from such knowl- 
edge to testify to that person's handwriting, unless the 
witness be an expert and the writing in question is of 
' such antiquity that witnesses acquainted with the 

person's handwriting cannot be had.") 
In South Carolina the competency of opinions of experts 
I or other sufficiently qualifled witnesses to state an 

! opinion formed by comparison in court, is held to de- 

pend on whetherthe direct proof is doubtful or con- 
flicting. Graham v. Nesmith, 25 S. C, 285; HaU & 
Co. V. Flanigan, 18 S. C, 506. 

§ 431. Experfs testimony to peculiar characteristics. — 
An expert may be asked to point out to the jury peculiar, 
ities and differences between different handwriting,^ and give 
an opinion as to naturalness or simulation," even in those 
jurisdictions where experts are not allowed to give an opin- 
ion as to genuineness based upon a comparison. ^ 
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^ Goodyear v. Vosburg-, 63 Barb. {N. Y.), 154. {Dictum, 
in effect, tlia.t if a genuine document is properly in evi- 
dence for other purposes, an expert may point out the 
differences between the signature thereto and the sig- 
nature in dispute, as to naturalness or simulation, 
color of ink, manner of formation, characteristics of 
letters, etc., and say, that if one is genuine he would 
reject the other; but holding it reversible error to al- 
low such comparisons to be made with the signature 
of adocument introduced for that sole purpose.) [The 
statute (L. 1880, ch. 36) has now superseded the hold- 
ing upon the latter point.] 
United States v. Chamberlain, 12 Blatch. iC. C), 390. 
{Ruled oi\ trial for depositing scui'rilous postal cards 
in the mail, that an expert might point out to the jury 
features of defendant's handwriting alieady in evi- 
dence, identical with those displayed by the cards.) 

^ In Sudlow V. Warshing, 108 N. Y., 520, in an action to 
recover possession of land, the plaintiffs denied the 
genuineness of the signatures to the deed under which 
defendants claimed; but testified that they bore a re- 
semblance to their signatures and to those of the 
other grantors; and one of them testified that what 
purported to be his signature to the deed was a fair 
imitation. An expert for defendants was allowed 
against objection to testify that he found no evidence 
in the said signatures that they were '• simulated im- 
itations instead of genuine signatui-es." Held, on 
error. 

People V. Hewitt, 2 Park. Cr. {N. F.). 20. (JleZd, on trial 
for forgery, no error to permit experts to give their 
opinion that the instrument alleged to be forged, is 
not a simulated hand.) 

Moody V. Rowell. 17 Pick. {Mass.). 490; s. c, 28 Am. 
Dec, 317. {Held, no error to permit an expert to 
give an opinion from a mere inspection of the dis- 
puted signature, as to ''whether it is a free, natural, 
and genuine hand, or a stiff', artificial, and imitated 
one.'"') 

See also last note {above). 

3 Travers v. Bi'own, 43 Pa. St., 9. {Dictum, in effect, that 
experts may give their opinion as to whether a signa- 
ture appears simulated or natural, and may point out 
peculiarities thereof; but holding it reversible error 
for them to compare it with a genuine standard, this 
being the sole province of the jury in that state.) 

§ 432. Expert cross-examined on differences.— An expert 
testifying against the genuineness of a signature, may be 
required on cross-examination to point out w^hat differences 
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he can discover between such signature and a genuine sig- 
nature used as a standard of comparison. 

In Winne v. Tousley, 36 Hun {N. Y.), 190, where a wit- 
ness had g-iven his opinion that from its general ap- 
pearance and the formation of certain of its letters, 
tlie disputed signature was not genuine, held, reversi- 
ble error to exclude upon cross-examination, a ques- 
tion requiring him to describe what differences he 
could discover between certain letters in the disputed 
signature and the same letters in a genuine signature 
in evidence as a standard of comparison; for under 
the statute (iV. Y. L., 1880, ch. 36), both witness and 
the jury may make comparisons, and the , ojaposite 
party has a right to thus test the witness upon cross- 
examination. 

[It does not clearly appear from the report whether the 
witness was an expert or not.] 

§ 4-33. Cross-examination for purpose of contradiction. — 
The rule that cross-examination on an irrelevant document 
not already received as a standard of comparison is not al- 
lowable, applies to an expert. 

Rose V. First National Bk., 91 Mo., 399 ; s. c, 8 West- 
ern Rep., 624, cited under § 429 {above). 

IV.— Standards of Comparison (with or without the 
AID OF Experts). 

§ 434. In absence of statute, document not already in the 
case cannot he used for comparison. — In the absence of 
statute, no document can be used as a standard of compar- 
ison, unless genuine, and already in the case for other 
purposes. 

This is according to the weight of authority. In some 
jurisdictions the contrary rule prevails ; see § 437 {be- 
low), 

Williams v. Conger, 135 U. S., 397, 413 (dictum). 

Peoples Parker, {Mich., 1887), 11 Western Rep., 182; 
s. c, 34 Northwestern Rep., 720 (reversible error to 
use others). 

State V. Clinton, 67 Mo., 380 (reversible error to allow 
experts to give their opinion, based upon comparison 
with others). 

Rose ('. lirst Nat. Bk. of Springfield, 91 Mo., 399; s. 
C, 8 Western Rep., 624. {Held, revei'sible error to 
permit witness to be cross-examined as to genuine- 
ness of signatures to papers not already in evidence 
for other purposes,' and to contradict his answers 
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thereto; for the rule which excludes extrinsic papers 
and signatures for purposes of comparison, applies 
also in cross-examination.) • 

State u Miller, 47 Wific.,bW; s. c, 3 Northivestern 
Rep , 31. {Held, X'eversible error to admit a letter not 
already in the case; for standards of comparison must 
be clearly proved to be genuine, and already in the 
case for some other purpose. So held even where the 
offered letter had been written by defendant at re- 
quest of the police, "who dictated the exact language 
of an original letter in dispute and alleged to contain 
his threat to commit the crime of which he was 
charged, and where the copy so made, contained a 
facsimile of words of peculiar form, style and or- 
thography, in the original letter. ) 

Compare United States v. Chambeiiain, 12 Blatch. {C- 
C), 390. 

United States v. Jones, TO Fed. Rep., 469. (Held, no 
error to refuse to permit an expert not familiar with 
the handwriting of the accused, to compare the dis- 
puted handwriting tvith ivriting made in court by 
the accused, and give an opinion as to genuineness of 
the disputed writing, as the writing made in court was 
not in evidence for other purposes, and under the cir- 
cumstances might not be regarded as the usual hand- 
writing of the accused.) 

§ 435. TP hat is considered as in evidence. — A paper which 
was put in evidence by the adverse party, ^ or, which on be- 
ing offered generally against him, was received without ob- 
jection on his part,^ luust be deemed properly in evidence 
for the purpose of using it as a standard of comparison, al- 
though it is irrelevant and should have been excluded if 
objected to. 

1 Smyth V. Caswell, 67 Tex., 567; s. c, 4 Southwest. Rep., 

848. 

2 Miles V. Loomis, 75 N. Y., 288, 293; s. c, 31 Jm. R., 

470; aff'g 10 Hun {N. F.), 372. 
S. P., Hanley v. Gandy, 28 Tex., 313. 

§ 436. Use of papers in the record. — The signature of a 
party to an affidavit, pleading,^ or other proceeding, used 
by him in the cause may be used as a standard of compari- 
son against him, but is not evidence for that purpose in his 
favor. 2 

1 Medway ?;. United States, 6 Ct. ofCl.,i%l (a strong 
case : ruled, that the court of claims, like a jury, 
could compare a disputed signature with the genuine 



168 Abbott's Brief on Facts. Handwriting. 

signature of the claimant to the petition in suit, where 
such comparison resulted adversely for the claimant. 

2 Sponger v. Hall, 83 Mo., 693. {Held, reversible ei-ror 
to permit an expert and the jury to compare the 
signature disputed by defendant with the genuine 
signature of the defendant to his answer at the in- 
stance of the defendant, because this would encourage 
the manufacture of evidence for the occasion.) 

Contra: Thomas v. State, 103 Ind., 419. {Held, no error 
for an expert to compare a disputed letter with a 
genuine affidavit of defendant made for a change of 
venue in the case, and to give an opinion as to the 
genuineness of such letter, in defendant's behalf.) 

§ 437. Use of irrelevant documents as standards. — In 
some jurisdictions without statute,' and in New York^ and 
lowa^ by recent statute, any writing proved to the satisfac- 
tion of the court,* or admitted to be genuine, may be used 
as a standard of comparison ; the opinions of experts may 
be taken on the comparison ; and the standards may be 
submitted for inspection and comparison by the jury. 

iTyle V. Todd, 36 Conn., 218. 

Burdict v. Hunt, 43 Ind., 380. 

Macomber v. Scott, 10 Kan., 335. 

Comm. V. Andrews, 143 Mass., 23 ; s. c, 3 New Engl. 
Rep., 109 ; 8 Northeast. Rep., 643. 

State V. Thompson, 80 Me. , 194; s. c, 6 New Engl. Rep., 
420. 

Morrison v. Porter 35 Minn., 425 ; s. c, 29 Northwest- 
ern Rep., 54. 

Wilson v. Beauchamp, 50 Miss. , 24. 

Yeomans v. Petty, 40 N. J. {Eq.), 495. 

State i;. Hastings, 53 iV; H., 452, 461 {dictum). 

Bell V. Brewster, 44 Ohio St., 690 ; s. c, 10 Northeast. 
Bep.679 (dictum). 

Travers v. Brown, 43 Pa. St., 9 dictum). 

[But in Pennsylvania the opinions of experts are not re- 
ceived, see § 430.] 

Smyth V. Caswell, 67 Tex., 567 ; s. c, 4 Southwest. Rep., 
848. 

Kennedy v. Upshaw, 64 Tex., 411. 

Durnell v. Sowden {Utah, 1887), 14 Pacific Rep., 334. 

Adams v. Field, ex'r, 21 Vt. . 256. 

Eoswell V. Fuller's Estate, 59 Vt., 688; s. c, 10 Atlantic 
Rep., 853. 

^N. Y. L. 1880, ch. 36. 

3 Iowa Code, § 3655. 
State V. Calkins, 73 Iowa, lf?8 ; s. c, 34 Northwest. 
Rep., 777. 
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"^In New Hampshire, however, the jury are to pass upon 
the standard of comparison. 
State V. Hastings, 53 N. II., 452, 461. {Dictum, that pa- 
pers for mere purpose of comparison witli a disputed 
handwriting, may be put in evidence ; and it is for 
the jury first to determine the genuineness of such 
papers from the evidence, whether on admission of 
genuineness, or opinion of one acquainted with the 
handwriting; and tlien are to determine ,whetlier the 
disputed writing is genuine from all the evidence, in- 
cluding that of experts making comparisons in court, 
and also from a comparison made by the jury them- 
selves. Judgment reversed because incompetent evi- 
dence had been admitted to prove genuuieness of the 
standard.) 

§ 438. — writing of third person. — This rule is not extended 
by implication to the writings of a third person to whom 
the party contesting the genuineness of the writing in 
question imputes it.' .But in New York a recent statute 
■extends the rule to such cases. ^ 

'■ Peck V. Gallaghan, 95 N. Y., 73. (Held, no error to ex- 
clude specimens of handwriting of the person alleged 
to have forged the signature of a contested will, be- 
cause no documents other than those in the handwrit- 
ing- of the person whose signature the one in question 
purports to be, could then be put in evidence under iV^. 
V. L. 1880, ch. 36, authorizing a comparison by wit- 
nesses " of a disputed writing Avith any writing proved 
to the satisfaction of the court to be genuine." 
Contra: Koons t;. State, 36 Ohio St., 195. (Here an 
expert was permitted to give an opinion in behalf of 
the proseculion as to whether the alleged forged 
check and tlie confessedly genuine signature of the 
accused on tiial for the forgery, were in the same 
handwriting.) 
That such comparison is proper seems to have been as- 
sumed without (Jiscussing the point; but the judgment 
was reversed on other grounds. 
2 N. Y. L. 1888, p. 913, c. 555. 

§ 439. What law controls. — The state statute is not bind' 

ing on the Federal courts. 

United States v. Jones, 10' Fed. Rep., 469. {Held, that 
" the statute of the State of New York permitting- a 
comparison of writings for the purpose of determin- 
ing handwriting, has no effect upon criminal proceed- 
ings in the courts of the United States." So held no 
error to exclude writing made in court for pur- 
pose of comparison with disputed writing. ) 
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In Whitford v. Clark Co. Bank, 119 U. S., 522, 525 ; s. c, 
30 Latv. ed., 500, the court say: "When the stat- 
utes of the United States make special provisions as to 
the competency or admissibility of testimony, they 
must be followed in the courts of the United States, 
and not the laws or practice of the state in which the 
court is held when they are different," — citing- cases. 

§ 440. Disputed writing and standard to be produced- 
before comparison.] — The production of the original writ- 
ing which is disputed is essential before the opinions of ex- 
perts can be received. ' The production of the standard is 
equally essential."' Neither a letter-press copy,^ nor a pho- 
tograph* is available as a substitute for comparison. 

[I state the rule as above in deference to the authorities 

below stated, but I think it needs qualification. 
There is an important difference of principle not noticed 
in the authorities, between allowing' counsel to use 
for comparison a substitute for the disputed writing,, 
such as a photog-raph or letter-press copy, and allow- 
ing him to use a similar substitute for an irrelevant 
standard. 
The admission of secondary evidence of the disputed 
writing- rests upon a good excuse for not producing the 
original. There can hardly be a good excuse for pro- 
ducing- imitated instead of original standards, especi- 
ally as relevancy is not required. And a party who 
is obliged to submit to having the disputed writing" 
proved by an imitation without producing the origin- 
al, ought not thereby to be further deprived of the 
right to give genuine and original standards of com- 
parisoji in evidence. In my opinion the true general 
rule is that he who relies on' a facsimile of the origin- 
al cannot object to comparison with genuine stan- 
dards. But that he who wishes to disprove an alleg- 
ed original cannot do so with facsimile standards. 
The authorities arebelow.] 

^Spottiswood V. Weir. 66 Cal.. 525. (IfeM, reversible 
error to allow an expert to give an opinion upon the 
genuineness of a disputed writing by comparing a let- 
ter-press copy thereof with specimens admitted to be 
genuine. The court snid: ''This is not permissible 
Under any rule with which we are acquainted. It is 
essential that the document whose genuineness is 
sought to be proved, should itself be produced. 
When the disputed writing is produced, evidence re- 
sulting from a comparison of it with other proved or 
admitted writings, is not regarded as evidence of the 
most satisfactory character, and by some courts is 
entirely excluded.") 
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Whether an accui^ate photograph proved to be accurate 
can be received is perhaps another question. 

In Tone v. Parkersburg- etc. Ry. Co., 39 Jfd., 36, it was 
held reversible erro)' to allow an expert in handwrit- 
ing (and photographer by profession) to produce in 
evidence photographic copies (both exact in size and 
also magnitied) of the disputed signature, and also 
of confessedly genuine signatures already in evidence 
for other purposes, and to give an opinion as to genu- 
ineness from comparison of such photographic copies; 
for under the rule for proving handwriting in Mary- 
land there can be no comparison of originals, much 
less of photographic copies. 

Contra: Koons v. State, 36 Ohio St., 195. (Here an 
expert had seen the alleged forged check several 
months before the trial of defendant for the forgery; 
but the prosecution, after efforts to do so, were unable 
to produce the check at the trial: — held, that its pres- 
ence was not indispensable to the competency of the 
expert in behalf of the prosecution, to state whether 
the check in his opinion was in the same handwriting 
with a genuine signature of the accused shown to the 
expert at the trial. But judgment was reversed on 
• other ground.) 

* Hynes v. McDermott, 83 N. T., 41, 49. {Held, no error 
to refuse to allow an expert to give an opinion of the 
genuineness of a disputed writing by comparison 
merely with a photographic copy of an admittedly 
genuine writing, where the original standard was not 
produced. The court said: " An expert in handwrit- 
ing when speaking as an witness only from a com- 
parison of handwriting, that is, with two pieces of it. 
' in juxtaposition under his eye, should have before 
him in court the writing to which he testifies; else 
there can be no intelligent examination of him either 
in chief or cross; nor can there be fair means of meet- 
ing his testimony by that of other witnesses;" and as 
the correctness of the photograph was not testified to, 
the court held it was proper to exclude such comparison. 
Tyler v. Todd, 36 Conn., 218. {Dictum, that it is 
error to allow an expert to give an opinion as to 
genuineness of handwiiting based upon a comparison 
out of court, of signatures not before the court.) 

3 Comm. V. Eastman, 1 Cush. {ATass.), 189, 217. {Held, 
reversible error to permit an expert to give an opin- 
ion as to genuineness of a disputed writing based upon 
a comparison with letter-press copies of original let- 
ters as a standard of comparison. The court said: 
"Nothing but original signatures can be used as 
standards of comparison, by which to prove other 
signatures to be genuine.") 
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^ Hynes v. McDermott {above cited; where, however, 
stress was laid on the fact that there was no proof of 
the accuracy of the photographs). 
[For the rule that refusal to produce the orig-inal raises 
a presumption ag-ainst the paper, see Sharon v. Hill, 
2& Fed. Bep., 337. Mr. Stewart's argument in this 
case with facsimile and magnified reproductions has 
been printed. San Fran., 106 pp.] 

§ 441. Genuineness of standards, a question for the court. 
— Tlie genuineness of standards of comparison, is a pre- 
liminary question for the court to determine. 

Hall V. Van Vranken, 28 Hun {N. Y.), 403, where the 
court said : " The sufficiency of the proof which shall 
show that a paper is genuine so that it may be used 
for comparison, must be left to the trial judge," but 
" possibly to admit a paper without any evidence of 
its genuineness might be error. ' ' 

State V. Thompson, tiO Me., 194; s. c, 6 Neiv Engl. 
Rep. , 420. {Held, that his decision is final and conclu- 
sive, if there is any proper evidence to support it, unless 
clearly based on erroneous views of legal principles. 
Hence, hsld no error to admit an irrelevant standard 
for sole purpose of comparison by experts, where two 
wibnes.ses claiming to have seen the person write, and 
to be acquainted with his writing, testified that the 
standard offered was in his handwriting.) 

Coinm. V. Coe, 115 Mass., 504. 

InCostello v. Crowell. 139 Mass., 590, the court said it 
was for the judge to determine "whether it is shown 
by clear testimony that it [standard] is the genuine 
handwriting of the partj^ sought to be charged. Un- 
less his finding is founded upon error of law, or upon 
evidence which is as a matter of law insufficient to 
justify the finding, this court will not revise it." 

Eowell V. Fuller's Estate, 59 Vt., 688; s. c, 10 Atlantic 
Bep., 853. {Held, reversible error for the judge to 
leave the question of genuineness of standards to the 
jury, as this is a preliminary question for the court 
upon the same rules of evidence as to any issue in the 
case — citing and disapproving the doctrine laid down 
in State c. Ward, 39 Vt., 225, as a dictum not essential 
to the decision. The court in that case said, the 
question of genuineness of standards is a preliminary 
one for the court, but in criminal cases the jury must 
also determine whether the standards of comparison 
are proved to be genuine beyond a reasonable doubt 
before making comparisons with the disputed writings 
themselves; but held that it was no error for experts 
to make the comparison before the papers were given 
to the jurj' to compare.) 
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Contra: State v. Hastings, 53 N. H., 452. {Dictum, that 
the jury are first to determine from the evidence 
whether such specimens are genuine.) 

§ 442. Requisite authentication of standards of compar- 
ison. — Although under the statute, the judge may, on the 
question of the genumeness of a proposed standard of com- 
parison, hear evidence of any kind that might be received 
as to a writing actually in issue, and the decision is in his 
discretion; yet, in general, sound discretion will not admit 
a standard unless there is direct evidence in its favor (such 
as evidence of acknowledgment, or admission or knowl- 
edge of handwriting, as distinguished from comparison, 
and from opinions of experts founded on comparison), or 
unless, the indirect evidence relied on is so clear that were 
it a question for the jury he could properly direct their find- 
ing on it. 

This I understand to be the result of the authorities and 
the staiute. Independent of the statute, the better 
opinion is that the discretion of the court should be 
exercised to require clear proof, and to I'efuse to try 
the collateral question on indirect or conjectural evi- 
dence. Under the statute such evidence is doubtless 
competent ; but should rarely be alone satisfactory. 
The statute was intended to adopt the judicial rule in 
force in other jurisdictions allowing use of standards ; 
but what ought to satisfy the judge under the statute 
is dependent on the same considerations as at common 
law. 

The following cases illustrate the principle laid down in 
the text: 

In McKay v. Lasher, 50 Hzm {N. Y.), 383, it was held 
no error to prove standards by persons familiar with 
the handwriting; and that proof of their genuineness 
need not be by admission, nor by the direct evidence of 
one who saw the offered standards written; for, as 
there is nothing in the New York statute (L. 1880, ch. 
36) specifying the mode of proving them, they may be 
proved in the same manner as before the statute; and 
as the statute only requires them to be proved "to 
the satisfaction of the court," this " seems to put the 
matter exclusively in the judgment of the trial court, 
unless possibly in a case where there was an entire 
3(T)SPi]CG of gvIcIgiicg " 

Hall V. Van Vranken, 38 Hun. {N. Y.), 403. Held, no 
error to admit a deed, duly acknowledged, as a stand- 
ard, without further proof of genuineness of the signa- 
ture; for such acknowledgment was prima facie evi- 
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dence of such genuineness, and sufficient, especially so, 
here in absence of the defendant's denial whose deed it 
purported to be, and who was present at the trial of this 
action upon a promissory note, the signature of which 
he disputed. The court said the judg-e is to pass 
upon the sufficiency of the evidence, but that, 
" possibly, to admit a paper without any evid,.nce of 
its genuineness might be error. " [Of course it would. ] 

Winch t;. Norman, 65 Iowa, 186. Held, reversible error 
to allow a document to go to the jury as a standard 
where the only proof of its genuineness consists in 
comparison by experts with some other writing ad- 
mitted to be genuine. The court say: "It appears 
to us that the genuineness of the writing made the 
basis of comparison, called sometimes the standard 
writing, should be proved by dii-ect or positive evi- 
dence;" and approve of the statement in an early 
Iowa case, that such proof should be by the testimony 
of a witness who saw it written, or bj' the person's 
admission when not offered by himself, or by some 
other positive proof. 

Moody V. Rowell. 17 Pick. {Mass.), 490; s. c, 28 Am. 
Dec, 317. Dictum, tlvAjt proof of genuineness of a 
standard "must be direct to the fact of its having 
been actually written by the party, by one who saw 
him write it." 

Comm. V. Eastman, 1 Cush. {Mass.), 189,217. Dictum, 
that a paper proposed as a standard cannot be 
" provetl to be an original and a genuine signature 
merelj' by the opinion of a witness that it is so; such 
opinion being derived solely from his general knowl- 
edge of the handwriting of the person whose signa- 
ture it purported to be." * * * "The handwriting 
used as a standard must first be established b^' clear 
and undoubted proof, that is, either by direct evidence 
of the'signature or by some equivalent evidence" — 
citing Moody i'. Rowell (((&ofe). Bacon i;. Williams, 
13 Qray {Mass.), 525, 527. 

Martin v. Maguire, 7 Groij {Ma.<<s.), 177. Held, no error 
to exclude a niortgage as a standai'd where the only 
proof ofl'ered of the genuineness of the grantor's sig- 
nature was proof of the handwriting of an absconding 
subscribing witness; for a standard " must be un- 
questionabl^' a genuine paper, and that must be shown 
bej'ond a doubt." 

But the two following cases relax somewhat the rule of 
the earlier Massachusetts cases {above). 

Costelo V. Crowell, 139 Mass. , 590. Held, no eri-or to 
admit certain deeds and a discharge of a mortgage as 
standards, where an attesting witness testified that 
the body of the documents was in his handwriting as 
attorney for the signer, and that although he did not 



Handwriting — Continued. 175 

remember seeing- the documents signed , yet he knew he 
either saw them signed, or that the signer acl<nowl- 
edged the signature to be his, before the witness at- 
tested tliem. The court was of the opinion that un- 
der the Massachusetts rule the evidence "wassuf- 
cient to prove the genuineness of the signatures of the 
defendant which were offered as standards." 

Comm. V. Coe, 115 Mass., 504. Held, no error to admit 
the body of a promissory note as a standard where the 
■signature was admitted to be genuine, and a witness 
for the prosecution testified (and it was admitted) that 
the note was deliyered by the defendant to the wit- 
ness, but there was nothing directly to show that the 
body of the note was genuine except the inference 
of fact drawn bj' the judge from the failure of 
the defense to offer ahy evidence in denial that the 
.entire note was in the defendant's handwriting when 
within the knowledge and power of the defendant to 
thus deny, if the body of the note was not genuine. 

Brant v. Dennison {Fa., 1885), 5 Atlantic Rep., 869. 
Held, no error to exclude receipts as a standard, 
where the only proof of genuineness of signature 
thereto was the testimony of a witness without per- 
sonal knowledge of the person's handwriting, that he 
sent the receipts (by mail) in blank to such person to 
be signed, and that they were returned by another 
person by mail. 

Longf. State, 10 Tex. App., 186. A witness adopted 
as a standard, a letter found addressed to himself 
purporting to come from a penitentiary convict, the 
authorship of which was subsequently acknowledged 
by such convict: — held, error to admit it as a standard; 
for in Texas a felon is incompetent as a witness, and 
therefore no admission or fact stated by such felon 
could be detailed or used as evidence against a third 
person for any purpose. Judgment reversed on this 
and other grounds. 

United States v. McMillan, 29 Fed. Rep., 247. Ruled 
that an expert could not compare disputed signature 
with letters not belonging to the witness, nor in his 
custody, nor parts of the record, nor admitted to be 
genuine, and as to which the witness only swore to his 
belief of genuineness. 

State V. Thompson, 80 Me., 194; s. C, 6 New Engl. Rep., 
420, quotes with apparent approval the language of the 
court in State v. Hastings. 53 N. H., 461. andRowell 
V. Fuller, 59 Vt., 688, to the effect that although great 
care should be taken that the standard should be gen- 
uine, yet any competent evidence tending to prove 
that the paper is genuine, is to be received, whether 
the evidence be in tlie nature of an admission, or 
the opinion of a witness who knows his haudwiiting or 
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of any other kind whatever. Hence, held sufllcient 
proof, of a standard, where two witnesses claiming- to 
have seen the person write and to be acquainted with 
his handwriting, testified that the oilei'ed standard 
was in his handwriting'. 

Bell V. Brewster, 44 O'ltio St., 690; s. c, 10 Northeast. 
Rep., 6T9. Held, no error to admit as a genuine 
standard a document purportmg- or proved to be 
thirty years old, because when such a document is 
" produced from its proper custody, it is presumed 
that the signature and everj' other part of such doc- 
ument which purports to be in the handwriting of any 
particular person, is in that person's handwriting "' 
without other proof of their authenticity; and that 
the proper repository or custody of such papers is the 
place where papers of its kind are usually deposited. 

In Indiana it seemed that the standard must be admit- 
ted to be genuine : 

Chance v. Indianapolis etc. Gravel Road Co., 32 Ind., 
472, 474. Dictum that "comparison by experts must 
be confined to other writings admitted to be genuine. 
No collateral issue will be permitted. If there is any 
dispute as to their authenticity, the comparison will 
not be permitted." Burdict v. Hunt, 43 Ind., 380. 

§ 443. Comparison by jury or referee. — Standards of com- 
parison, properly received either under the judicial or the 
statutory rule, may be compared by the jury,^ or referee,^ 
with the handwriting in question, whether witnesses have 
made comparison or not.3 

1 Van Wyck v. Mcintosh, 14 N. Y., 439. 

Approved and followed in Williams v. Conger, 125 U. S., 

414, and in Pontius v. People, 82 N. Y., 339; alT'g- 21 

Hun (N. Y.), 328. 
United States v. Chamberlain, 12 Blotch. \C. C), 390. 
Ivowell V. Fuller's Estate, 59 Vt, 088; s. c, 10 Atlantic 

Rep., 853. 
State V. Clinton, 67 Mo., 380 {dictum). 
Rose V. First Nat. Bk. of Springfield, 91 Mo., 399; s. c, 

8 Western Rep., 624 {dictum to same effect). 

2 Hunt V. Lawless, 7 Abb. N. C, 113; aff'd without opin- 

ion, in 47 N. Y. Super. Ct. {J. <l^ S.), 540. 

3 Medway v. United States, 6 Ct. of CI, 421. 
Moore V. United States, 91 IT. S., 270. 

Comm. V. Andrews, 143 Mass., 23 ; s. c, 3 New Engl. 

Rep., 109; 8 Northeast. Rep., 643. 
Tx'avers v. Brown, 43 Pa. St., 9 {dictum). 

§ 444. Taking to the jury room. — Standards of comparison, 
properly received under either rule, are ■ documents in evi- 
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dence within the rule allowing the court to permit such 
documents to be taken out by the jury. 

Hardy v. Norton, 66 Barb. (N. Y.), 527. {Held, dis- 
cretionary with the court and not error to allow the 
jury upon retii'ing- to consider their verdict to take 
the writing- in dispute and other genuine writines 
already in evidence for other purposes, to the jury 
room for the purpose of comparison of handwriting.)' 

[iV". Y. L., 1880, c. 36, now allows irrelevant standards- 
61 comparison.] 

Comm. V. Andrews, 143 Mass., 23 ; s. c, 3 New Engl. 
Rep., 109; 8 Northeastern Eep'r, 643. 

State V. Scott, 45 Mo., 302. 

In Means v. Means, 7 Rich. L. (S. C), 533, it is held tO' 
be a matter in the discretion of the court. 

Contra: Matter of Foster, 34 Mich., 21; Chance v Indi- 
anapohs Ry. Co., 32 Ind., 472. 

In Howell v. Hartford Fire Ins. Co., 6 Biss. (C. C), 

163, reasons are given why it is thought the comparison 

' should be made only in open court; and it was held no 

ground for a new trial to refuse to permit the jury to 

take out papers for that purpose. 

In Cox V. Straisser, 62 III., 383, a document used for 
comparison, by consent, was held not a paper " read 
in evidence" within the meaning of a statute of 
Illinois allowing- sucli papers to go to the jury room. 

As to when documents may be taken out, see Trial 
Brief for Civil Issues, p. 165 ; Criminal Trial 
Brief, §§ 806-812. 

v.— Photographs, Magnifting-Glass, and Super-position, 

§ 445. Photographic copies. — Photographic copies and 
photographic magnified copies of the disputed writing, and 
of sucli genuine writings as are available by way of com- 
parison may be used as aids to assist the jury in their con- 
clusions.^ 

But an expert should not be permitted to testify from 
such copies alone, without the presence of the originals, at 
least in the absence of evidence of the exactness of the 
photographing.^ 

1 Frank v. Chemical Nat. Bk., 37 N. Y. Super. Ci. {J. & 

S.), 26, 34. {Dictum.) 
Rowell V. Fuller's Estate, 59 Vt., 688; S.C., 10 Atlantic 
Rep., 853. {Dictum, that it is proper to use photo- 
graphs of the different signatures ; for " enlarged copies 
of a disputed sig-nature or writing and of those used as 
comparison may be of great aid to a jury in comparing 
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and examining- different specimens of one's handwrit- 
ing-. Characteristics of it may he hroug-ht out and 
made clear hy the aid of a photograpli or mag-nifying- 
glass which would not be discernible bj' the naked 
eye. As well object to the use of an eye g-lass by one 
whose vision is defective.") 
Marcy v. Barnes, 16 Gray {Mass.), 161. (Action upon 
promissory notes: The g-enuineness of the maker's 
sig-nature, being- in issue, magnified photographic 
copies of genui)xe signatures of defendant, and of the 
disputed signature, having first been proved to be 
accurate, were admitted. Held, proper. It was simi- 
lar to an examination with a magnifying glass. Mer- 
rick, J., said: " Under proper precaution in relation 
to the preliminary proof as to the exactness and ac- 
curacy of the copies produced by the art of the photog- 
rapher, we are unable to perceive any valid objection 
to the use of such prepared representations of original 
and genuine signatures as evidence competent to be 
considered and weighed by the jury.") 

Dufhn V. People, 107 III., 113; S. C.,47 Am. Rep., 430. 
{Dictum, that the testimony of an artist or expert may 
be required to prove the process of taking a photo- 
graph of a document where it is material to show 
that the photographic copy is an exact copy of the 
•original in respect to form, shading and coloring; but 
holding it no error to admit a photographic copy of a 
promissory note without proof of the process of tak- 
ing, where the object was not to prove handwriting 
tout merely to pr-ove the words of the original, written 
in rapidly fading ink.) 

In Leathers v. Salvor Wrecking Co., 2 Woods (C C), 
680, it was ruled that where, as here, the original docu- 
ments necessary for the decision of the case were on 
file in the U. S. war department, and could not well 
be removed from the files without public detriment, it 
was proper to- introduce photographic copies as the 
best secondary evidence thereof on "an authentication 
■of their genuineness in the usual way by proof of 
handwriting." 

:S. P., Luco V. United States, 23 How. {U. S.), 515. 

■ Contra : In the Taylor Will Case, 10 Abb. Pr., N. S. 
{N. Y.), 300, Surrogate Hutchings reviewed at length 
the defects of photographic copies and held that pho- 
tographic copies of the disputed and of genuine signa- 
tures are inadmissible to aid an expert in giving his 
opinion based on comparison as to the genuineness of 
the disputed signature where all the originals are 
present in court, because too many collateral issues, as 
to the accuracy of the photographs, etc., would be in- 
volved. 

Eborn V. Zimpelman, 47 Tex., 503 ; s. C, 36 Am. Bep., 
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315. (In an action on promissory notes, against the 
personal representatives of tlie deceased maker, the 
ger ineness of handwriting being the issue, pliolo- 
gra^ hie copieiS of the in^truments sued on were intro- 
duced in evidence. The artist talking them testified 
to their accuracy. Held, reversible error to admit 
them for the reason that photographic copies of in- 
struments sued on can onlj' be used as secondary evi- 
dence, and it did not appear that the originals might 
not have been produced.) 

In United States v. Messman, 1 Central L. J., 133, it 
was ruled by Blatchford, J., that upon a defense of 
forgery, photographic copies of the originals alleged to 
be forged cannot be introduced in evidence where the 
originals can be produced ; and the trial was post- 
poned in oi'der that the originals might be procured. 

Tome V. Parkersburg Branch R. R. Co. 39 Md., 36 ; 
s. c, 17 Am. Rep., 540. (Photographs excluded on the 
ground that such evidence is only secondary, and also 
on the ground that there can be no comparison of 
originals by experts in Maryland, — much less of pho- 
tographic copies.) 

In Foster's will, 34 Mich., 21, it was held no error to re- 
fuse to permit the contestants to furnish the jury with 
photographic copies of the contested will, where the 
original was in court, although the court said that if 
the photographs had been given with such precautions 
as to secure their identity, and correctness, it might 
not have been error. 

2Hynes v. McDerraott, 82 N. Y., 41, 50 ; s. c, 3? Am. 
Rep., 538, aflf'g 7 Abh. N. C, 98. {Held, no error to 
refuse to permit an expert to testify as to genuineness 
of a signature by comparison in court with only pho- 
tograplaic copies of absent genuine documents, where 
there is no evidence as to the manner of taking or ac- 
curacy of such copies.) 

§ 446. Use of magnifying-glass. — A magnifying-glass, 
proved correct by an expert, may be used by a referee to 
determine whether checks are forged, the referee occupy- 
ing the place of a jury.^ 

1 Frank v. Chemical National Bank of N. Y. , ^5 N. Y. 
Super. Ct. {J. &8.), 452, afif'd. without passing upon 
this point, in 84 N. Y., 209. {Held, no error for the 
referee to admit such glass in evidence, and to thus 
use the same after an oculist had testified that the 
glass was correct and magnified four times.) 
In Baker v. Stucke, 18 Chic. L. News, 306, it was held 
in ei^ect that where it is alleged that erasures have 
been made, any man with ordinary information and 
accustomed to examine things through a microscope 
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is competent to testify as to liis opinion thereon from 
sucli an examination. Tlie subject of " Microscopic 
Experts in Writing- " is discussed in tlie New Jersey 
Laiv Journal for July, 1880. 

§ 437. Tracing and super-position.— The perfect corre-' 
spondence of the disputed signature with a genuine one 
when super-imposed against the hght, is proof of simula- 
tion. 

Hunt V. Lawless, 7 Abh. N. C, 113, ex-Judge Fancber 
as: Referee : (aff'd on his opinion in 47 N. Y. Super 
Ct. {J. & S.), 540). 

It seems tliat sucli proof is conclusive; arid would require 
an instruction to tlie jury to tiiat effect. 

VI. — Circumstantial Evidence and Admissions. 

§ 448. Peculiar usages of language. — Writings not rele- 
vant to tlie cause, may be received irrespective of the rule as 
to standards of comparison, when offered not for the pur- 
pose of comparing handwriting as silch, but for the pur- 
pose of showing identical or dissimilar usages of language, 
such as characteristic mistakes in spelling. 

United States t;. Chamberlain, 13 Blatch. [C. C), 390. 
(Ruled, upon trial for depositi ng' scurrilous postal 
cards in the mail, that it was competent to prove 
other writing's of the defendant containing character- 
istic instances of misspelling ide ntical with such errors 
ill the said cards to connect the defendant with them.) 

Sprouse v. Commonwealth, 10 Va. L. J., 181. {Held, 
no error to admit evidence that defendant, charged 
with forgery, was asked by the magistrate before 
' whom he was first brought, to write a certain word 

occurring in the forged document, and that, without 
threat or promise, he wrote and misspelled the word 
precisely as it was misspelled in the document. ) 

Compare: State v. Miller, 47 Wise, 530; s. c, 3 North- 
west. Rep., 31, to the contrary, but the court oxdy 
considered the question with reference to comparisoa 
of handwriting-, and the doctrine of the above case in 
Blatchford's reports does not seem to have been 
called to their attention. 

§449. Aptitude to imitate. — In a conflict of testimony as 
to whether one person had forged or imitated the writing of 
another, it is competent to show that the former had scru- 
tinized and commented on peculiarities in the manner of the 
latter's writing. 
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j?ontius V. People, 82 N. Y., 339; afT'g-'31 Hun (lY. Y.), 
328 (so held in a criminal case, wiiere forgery was 
relied, on, as tending to show motive). 

Compare: Costelo v. Crowell, 136 Mass., 588 (where it 
was held no error upon an issue of forgery, to reject 
evidence that the plaintiK had committed similar for- 
geries, or that he had the skill, etc., to enable him to 
forge the note in suit). 

§ 450. Opportunity. — Evidence of opportunity tending to 
show how an hypothesis of fabrication suggested by the 
•evidence may have been the fact, is competent. 

Brant v. Dennison {Penn., 1885), 3 Eastern Rep., 9, 11; 
s. c, 5 Atlantic Rep., 869; 1 Central Rep., 400 (as- 
signment bearing indications that it was overwritten 
above a pre-existing signature. Held, competent to 
show that he whose name was affixed was in the habit 
of writing his name on pieces of paper and leaving 
them about). 
State V. Hastmgs, 86 N. C. , 596 (not error to receive, as 
- pointing to one accused of a forgery, evidence th&t he 
had a genuine instrument, of which the false one was 
a reproduction,— even though of itself insufficient to 
sustain conviction). 

§ 451. Condition of writer. — -The condition of the alleged 
writer at the time of the alleged writing, may be shown by 
either side, on the question whether the writing is genuine 
or not. 

Peoples. Parker (Mich., 1887), 11 Western Rep., 1S2 
(dictum as to intoxication). 

See also Taylor Will Case, 10 Abb. Pr., N. S.{ N. Y.), 
300, 312, 313, where the various circumstances and con- 
ditions affecting handwriting are discussed, such as the 
statoof the bodily health, the natural, or rheumatic, or 
neuralgic, or gouty, or other abnormnl condition of 
the parts of the bodj^ used in wriling. the mental con- 
dition of the writer, as affected in various waj's, 
whether by grief, anger, momentary vexations of 
life, pressure of business, haste or deliberation induced 
by the solemnity of the occasion (as the act of signing 
a will), or the physical circumstances surrounding the 
writer, such as the difference between sitting and 
standing in writing, the height of the table, the flexi- 
bility and peculiar character of the pen or quill, the 
kind of ink, the quality of paper, ruled or unruled, 
sized or linsized, the substance supporting the paper, 
whether paper, wood, cloth, or marble, etc. 

§ 452. Admission of such an instrument. — In a conflict 
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of testimony as to whether a signature was genuine, it is 
competent to prove that the alleged signer had admitted in 
conversation having made a note of a specified description, 
which corresponds to the instrument in question. 
Bardin v. Stevenson, 75 N. Y. , 164, 167. 

HEALTH AND DISEASE.— [For cognate topics see Abiltt, 
Autopsy, Condition, Cause, Feelings, and Intoxication ; 
and, as to> Inspection of person, Civil Jury Brief, p. 71; 
Criminal Trial Brief, 341, etc., 591, etc.; and, as to Medi- 
cal books, Civil Jury Brief, p. 82. 

§ 453. Direct testimony. § 454. Disease of animals. 

§ 453. Direct testimony. — A witness having had ade- 
quate opportunitities of observation may testify whether a 
person was sick or well,^ and describe his general physical 
condition in respect of health,^ and state symptoms discern- 
ible by a non-expert f but cannot, unless an expert, testify 
to the nature or character of a disease.* 

1 Hig-bie v. Guardian Mut. Life Ins. Co., 53 N. Y., 603; 

art'g 66 Barb. {N. Y.), 462. 
Eawls V. Am. Mut. Life Ins. Co., 27 N. Y., 282; aflf'g 36 

Barb. (N. Y.), 357 (allowing testimony to good health 

and sound constitution). 
S. P., Smalley v. Appleton, 70 Wise, 340; s. c, 25 

Northivestern Rep., 729. 
Comm. v. Sturtivant, 117 Mass., 122, 134; citing Willis 

V. Quimbv, 31 N. H., 485. 
Bait. & L Turnpike Co. v. Cassell, 66 Md., 419 ; s. c, 

6 Central Rep., 4,62. 

^In Carthage Turnpike Co. v. Andrews, 102 Ind., 138; 
s. c, 1 Northeast. Rep., 364. such testimony was held 
competent, provided the witness stated the facts ob- 
served, before stating his opinion ; but the omission 
to do so was held unavailing for want of objection be- 
low. [The more prevalent view is that such testimony 
from a non-expert is received, not as matter of opinion 
based on facts to be stated, but as stating a collective 
fact depending on the observation of minutiae not cap- 
able of being set before the jury with tlie same etfect 
that they properly produce on an observer.] 

3 United Brethren Mut. Aid Ins. Co. v. O'Hara. 120 Pa., 
256 : s. c. 17 Ivs. L. J., 856 ; 12 Central Eep., 682; 
13 Atlantic Rep., 932. (Error to exclude question 
whether witness had observed the person's shortness 
of breath ; but not error to exclude testimony that 
such person had asthma.) 
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^Grattanu. Metropolitan Life Ins. Co., 80 iV^. F., 281 ; 
s. c, 36 Am. Rep., 617, with note. 

United liretJiren Mut. Aid Ins. Co. v. O'Hara (above 
cited). 

Compare : Duntzy v. Van Buren, 5 Hun (N. Y.), 648 
(holding that wife may be asked whether her husband 
had a rupture, the fact not resting- in opinion nor in- 
volving skill or science); and Owens v. Kansas City^ 
St. J. 6C C. B. R. Co., 95 Mo., 169 ; s. c, 15 Western 
Bep., 88 ; 8 Southwest. Rep., 350 (party may testify 
to own nerves being paralyzed). 

§ 454. Disease of animal. — An ordinary v^^itness cannot 
testify as to the cause of a disease in a horse ; i but may 
testify to facts observed by him.^ 

Long experience in the care of horses is, however, suffi- 
cient to qualify a w^itness as to such diseases, without hav- 
ing made a business of treating them.^ 

1 Russell V. Cruttenden {Conn., 1886), 2 New Engl. Rep., 
■ 126. 

2Harris v. Panama R. R. Co., 36 N. Y. Super. Ct. (J. 
& S.), 373, 378 ; atf'd, without discussing this point, in 
58 N. Y., 660 (holding that the mate of a vessel on 
which a horse was carried, having testified that the 
horse was sick, might be asked if he observed any 
alteration afterward) . 

3 Johnson v. Motfett, l9 Mo. App., 159 ; s. c, 1 Western 

Rep., 328. 
Slater v. Wilcox, 57 Barb. {N. Y.), 604. 
Burden v. Pratt, 1 N. Y. Supfn. Ct. (T. & C), 554. 
Pierson v. Hoag. 47 Barb. {N. Y.), 243. (An expert 

may be asked " What is the best opinion by the best 

medical authority ?") 

HEARING.— [Compare Ability, Possibility, and Nega- 
tive.] 

§ 455. Direct testimony.— A witness may testify that a 
conversation occurred within the hearing of another per- 
son ;i but cannot give an opinion that such other person 
must have heard :t. ^ 

1 Criminal Brief, 393, § 849. 

^People V. Holfelder. 5 JV^. Y. Crim. i?., 179 (reversing 
judgment because an officer testifying to the silence of 
thp accused when an incriminating statement was 
made in his presence, was allowed to testify that the 
accused must have heard it). 
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HORSE-POWER.— [For cognate topics see Capacity, Con- 
dition, and Construction.] 

§ 456. Tables.— The number of horse power obtained 
from a given quantity of water may be shown by an ex- 
pert whose information comes from Leffel's Tables, those 
tables being testified to be ordinarily used by millwrights, 
and by all of them considered as accurate. 

Garwood v. N. Y. Central etc. R. R. Co., 45 Hun (iV. 
F.), 128. 

Expert testimony as to which rating is meant in an ad- 
vertisement, not competent. Harrington v. Smith, 
138 Mass., 92. 

IDENTITY.— [For cognate topics see Cause, Condition, 
Corroboration, Opinion, Name, and Misnomer.] 

§ 457. Inspection in court ; name. § 464. Oral evidence. 

458. Direct testimony. 465. Commingled assets. 

459. — uncertainty. 466. Rebuttal ; testing witness. 

460. Pliotograplis. 467. — inspection and experiment, 

461. Answering- to name. 468. — existence of a " double." 
463. Sli.ffht evidence. 469. — name. 

463. Name as evidence of identity. 

§ 457. Inspection in court, ^ — name.- — The act of a witness 
in pointing out to the jury the person to whom his testi- 
mony refers, though without naming him, is competent 
evidence of his identity.^ Mistake in attempting such 
identification may be corrected and explained by the wit- 
ness.^ 

If a party refuses to stand up in court to be identified, 

the failure of the witness to identify him does not entitle 

him to have the testimony of the witness against him struck 

out.* 

' Bringing a person from jail in order to be identified ; 
Criminal Brief, 338, § 587. 
Privilege against criminating one's self ; Id., 341, etc., 
§ 591, etc. 

« Comm. V. Whitman, 121 Mass., 361. 
S. P., Sylvester v. State, 71 Ala., 17; s. c, 1 Ala. L. J., 134 
(dying declarations; identifying by pointing out with- 
out naming, competent). 

3 People V. Foley, 27 N. Y. Weekly Dig., 217. 

^ Walsh V. People, 13 N. T. Weekly Dig., 570; aff'd in 
88 N. Y., 458, without discussing this point. 
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§ 458. Direct testimony. — A witness may testify directly 
"to the identity of a person or thing seen by him at differ- 
ent times ;^ but not to the fact of the identity of a person or 
thing with the one intended by a description given out of 
court by another person,^ (except in the case of lands),** for 
this would be matter of opinion. 

Nor is testimony that a third person identified the subject, 
competent, except where it is made so by being part of the 
,res gestae.'^ 

* Wharton Crim. Ev., 9 ed. , § 459. (Opinion or belief 
always competent on a question of identity.) 
Abb. Tr. Ev., 102, 623. 
Comm. V. Sturtivant, 117 Mass., 122. 
State V. Dickson, 78 Mo., 438. 

Brotherton v. People, 75 N. Y., 159 ; aff'g 14 Hun {N. 
Y.), 486 (identity of a person disguised). 

2 Henze v. People, 82 N. P., 611 (question whether 

cloth found with the prisoner was that described in 
the indictment, not competent). 
Whizenant v. State, 71 Ala.. 383 (reversible error to re- 
ceive testimony that the oxen witness had seen, cor- 
responded with unsworn description given him of 
stolen oxen). 

3 Whyland v. Weaver, 67 Barb., 116. (Anj"^ witness, ac- 

quainted with lands and the adjoining premises, may 
testify whether the premises described in one instru- 
ment are part of those described in another.) 

4 Hopt V. Utah, 110 U. S., 574; s. c, 28 Law. ed., 262. 

(Testimony of surgeon who made a post mortem that 
the bodv was identified by a third person.) 

Felder v. State, 23 Tex. App., 477 ; 5 Southwest. Rep., 
145. (Testimony that some one in the crowd pointed 
out a person whom witness had just met about two 
doors from the place of the shooting, as the one who 
had done the shooting.) 

Compare Jordan v. Coram., 25 Gratt. (Fa.), 943. (Here 
evidence was received that the victim of the robbery, 
immediately, as part of the res gestce, described the 
robber to the witness, who whereupon pursued and 
caught the accused, who corresponded to the descrip- 
tion.) 

Approved in Merkle v. Bennington Township, 58 Mich., 
157; s. c, 24 Northwestern Rep., 776, 778. 

And see People v. Mead, 50 Mich., 228; People v. Cox, 
83 N. F., 610; aff'g 21 Hun {N. Y.), 47; Truitt v. 
State, 8 Tex. App., 148; Tyler v. State, 11 Id., 388. 

■;§ 459. — uncertainty. — If the impression of the witness 
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is based on personal knowledge or observation, lack of 
positiveness in testifying to identity does not alone render 
the testimony incompetent; but goes only to its weight. 

People V. Rolfo, 61 Cal., 540; s. c, 15 Reporter, 102.. 
(Robbei'y : as to identity of accused, witness expressed 
belief.) 

State V. Babb, 76 Mo., 501. (Larceny: identity of 
goods.) 

King- r. N. Y. Central etc. K R. Co., 72 N. Y., 607 
(holding that it is not error to allow the witness to be 
asked, have you any doubt whether this is the same ?) 
[For other cases see note in )l Abb. N. C, 232.] 

Contra : Compare People v. Williams, 29 Hu7i (N. Y.),. 
522; s. c, 17 iV. F. WeeldijDig., 356 (holding that a 
witness should not be allowed in the first instance, as 
evidence in chief to state "impressions" or 
" thoughts " in respect to the identity of a person, but 
only knowledge, recollection ormemorv of facts.) 

S. P., Rich V. Jones, 63 Mass. (9 Citsh.), 326 (where 
witness only •' supposed " it was the same thing.) 

[For interesting reviews of questions of mistaken identi- 
ty, see 2 Crim L. Mag., 2S7; 1 Jd, 1; 10 Id., 725; and 
Ram. on Facts. 

§ 460. Photographs^ admissible for the purpose of interro- 
, gating a witness as to the identity of one absent or de- 
ceased. 

Rulofft). People, 45 N. Y., 213 (identity of person found 

drowned). 
Marion v. State, 20 N'eb., 233 (photograph of deceased 

taken before his death. The court say, although of 

little or no service in identifying the remains, it 

might be of importance in identifying the person last 

seen with the accused). 
Washington Life Ins. Co. v. Schaible, 1 W. N'C, 369' 

(colored photograph of the insui'ed). 
Udderzook v. Commonwealth, 76 Pa. St. , 340; S. c, 1 Am. 

Crim. Rep., 11; 1 Cent. L. J., 352 (photograph of the 

deceased received to aid identification of remains). 
Luke V. Calhoun County, 52 Ala., 115 (holding it. 

error to exclude photograph taken in life, to identify 

the deceased as plaintitf's hu.sband). 
In Wilcox V. Wilcox, 10 N. Y. State Rep., 746, it was- 

held that copies of photogi'aphs shown to be correct, 

may be used equallj' as original photographs for this 

purpose). 

§ 461. Ansivtring to name. — Evidence of interview had 
at the proper place, with a person answering to the name, is- 
competent. 
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Howard w. Holbrook, 9 Bosw. {N. Y.), 237; s. c, 23 
Hoiv. Pr. {N. v.), 64 (holding such evidence sufficient 
alone to sustain verdict). 

Hunt V. Maybee, 7 N. Y., 266. 

Sec also Absence; and Fictitious Person. 

§ 462. Slight evidence. — Evidence tending to show iden- 
tity is not incompetent because slight or fragmentary, un 
less no other evidence is to be given. 

Johnson f. Comni., 115 Pa. St., 369; S. C, 7 Central Rep. , 
608 ; 9 Atl. Rep., 18 ; 20 IT. N. C, 1. {Held, that no 
matter how slig-lit may be the inference of identity to be 
drawn from any single fact, it is admissible as a frag- 
ment of the material from which the induction is to- 
be made.) 
S. P., Whart. Crim. Ev., 9 ed., § 27. 
Another similar offence^ competent for purpose of iden- 
tifying the perpetrator. Groersen v. Coram., 99 Pa. St., 
388. 

State V. Maxwell, 51 Iowa, 314. 
Washington v. State, 8 Tex. App., 377. 
Billhead, and the name on it, without producing the pa- 
per. Roosevelt y. Eckard, 17 Abb. N. C, 58; s. p., 
Comm. V. Blood, 11 Gray (Mass.), 74. 
Clothing, Early v. State, 9 Tex. App., 476; and articles 
found upon the person, State v. Dickson, 78 Mo., 438; 
and contents of valise found near the body, Campbell 
V. State, 8 Tex. App., 84. [Contra, as to clothing where 
there was no evidence there had not been a change, 
People V. Simpson, 12 Northwest. Rep., 662.] 
And the clothes identified as those worn by the accused 
at the time of the crime, if preserved in the same 
condition, may be inspected by the jury. People v. 
Gonzalez, 35 N. Y., 49. 
Habits the same. Udderzook v. Comm., 76 Pa. St., 340; 

s. c. 1 Am. Crim. Rep., 311. 
Hair found where the remains of deceased were, admissi- 
ble as a circumstance tending to aid in the identification 
of his person. Marion v. State, 20 Neb., 233. 
Handwritings of each, and comparison between them. 
Bell V. Brewster, 44 Ohio St., 690; s. c., 10 Northeast. 
Rep., 679; S. P., Cluverius i;. Comm., 81 Va., 787; S. C, 
10 Va. L. J., 609. [Contra, article in 3,2 Alb. L. J., 101.] 
Physical characteristics, such as color of hair and whis- 
kers, the measure of the body, the stature, absence of 
certain teeth, and marks on those remaining. Linsday 
V. People, 63 N Y., 143; aff'g 5 Hun (N. Y.), 104; s. 
C. more fully, 61 Barb. {N. Y), 548. 
Identifying the hand or foot of a deceased person may- 
be sufficient evidence of personal identity. People v.. 
Graves, 5 Park. Cr. {N. Y.), 134. 
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Possession of horse like the one ridden by tlie culprit, 
competent. Williams v. State {Tex., 1887), 5 South- 
west. Rep., 655. 
Signature, by name on one deed, and by mark on another, 
but slight evidence against identity. Mackay v. Eas- 
tori, 19 Wall. {U. S.), 619; S. C, 22 Laiv. ed., 211. 
Sound of voice. Coram, v. Ha^es, 138 Mass., 185; s. c, 
19 Reporter, 306. So also of a dog-'s bark. Wilbur v. 
Hubbard, 35 Barb. (N. Y.), 303. 
Tracks. Evidence that the shoes of a person were of a 
size and shape that would make a track like that attrib- 
uted to a particular person is competent as teuding- to 
show that the tracks were made by him. People v. 
McCallam, 3 N. Y. Crim. R., 189; S. P., Hotchkiss v. 
Germania Fire I us. Co., 5 HiDi {N. Y.), 90. Also People 
V. McCurdy. 68 Cal., 576; s. c, 10 Pacific Rep., 207 (hold- 
ing that the fact that the measurements of the foot- 
prints were made two weeks after the footprints were 
made, did not render the evidence incompetent). 
For other instances, see Criminal Triql Brief, §§. 
And an ordinary witness having testified to his examina- 
tion of footprints and shoes may testify as to the 
correspondence between them. Comm. v. Pope, 103 
Mass., 440; S. P., Comm. v. Sturtivant, 117 Id., 122; 
Hotchkiss V. Germania Fire Ins. Co., 5 Hun {N. Y.), 
90. 
Similarity of tracks of horse not alone enough. State 
V. Mehck, 65 Iowa, 614; s. c, 22 NortMvest. Rep., 
895. 

§ 463. Name as evidence of identity. — Identity of name 
raises a legal presumption of identity of person, in the ab-. 
sence of anything, such as the commonness of some names, 
or evidence imputing different residences, or other circum- 
stances, raising a doubt. ^ 

The same principle applies to real property.^ 

^ For the general rule as to persons, see : Abb. Tr. Ev., 
101, 695; Crim. Brief, 388, § 642; Whart. Crim. Ev., 
9 ed., 1884, §459. 

Identity of surname merelv, not sufficient. Fanning v. 
Lent, 2 E. D. Smith (iV.- F.), 206. 

But trivial difference in given name not enough to pre- 
clude the presumption — for instance, "William " in- 
stead of " Williams." , > 

Eust V. Eckler, 41 N. Y., 488, 492, 496. (Name of com- 
missioner to take deposition.) 

A de(Kl over fifty years old, from James Smith, of the 
county of Cape Girardeau, not to be excluded upon a 
presumption that it is not the deed of J. Smith, of 
Little Prairie^ the owner of the land, where the iden- 
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tity is sufficiently stated in the body of tlie instru- 
ment. Mackey v. Easton, 19 Wall. {U. S.), 619; S. C, 
22 Law. eel., 211. 
Addition of an alias does not preclude the presumption. 
State V. Kelsoe, 70 Mo., 505 (name and alias in a for- 
me)- conviction). 

Instances. — The presumption avails, to establish — 

Corpus delicti. — State v. Kilgore, 70 Mo., 546 (holding 
identity of name sulficient proof of identity of person 
killed). 

Death and survivorship : Where there is evidence tend- 
ing to show the place of residence and death of one pai-t- 
ner, proof of the death at the same place of a person 
bearing the same name esta.blishes, -prima facie, the 
title of the other partner as survivor. Daby v. 
Ericsson, -15 N. Y., 786. 

Lirdiilitij oti covenant : Lawrence v. Farley. 24 Hun {N. 
Y.), 293 ; s. C, 9 Abb- N. C, 371. (Identity of person 
sued upon the assumption clause as grantee in a deed.) 

— on judgment. In an action on a foreign judgment, the 
fact that defendant has the same name with him 
against whom the judgment was recovered, is pre- 
sumptive evidence (and sufficient, no suspicious cir- 
cumstances appearing) of his identity, and the judge 
at ■'he trial may assume that fact without submitting 
it to the jury. Hatcher v. Rocheleau, 18 N. Y., 86. 

Tracing titles : Slight proof of identity of a grantor is 
sufficient in tracing- titles. Identity of names is prtma 
facie evidence of the identity of persons. Stebbins v. 
Duncan, 108 U. S., 32; s. C, 27 Law. ed., 641. 

2 Lj-on V. Adde, 63 Barb. {N. Y.), 89. 

§ 164. Oral evidence, to show who was intended by th& 
name in a written instrument, is not necessarily excluded 
by the rule against varying a writing by parol, * nor by the 
statute of frauds.^ 

1 Jacobs V. Benson, 39 Me., 132; s. C, 63 Am. Dec. ,'609;. 

Berniaud v. Beechcr, 71 Cal., 38 ; s. c. , 11 Pacific Rep., 
802 (oral evidence that masculine pronoun was used 
by mistake for feminine, the given name being only 
represented by an initial). 

2 Salmon Falls Mfg. Co. v. Goddard, lb How. {U. S.),. 

446, 454; S. C, 14 Law. ed., 493, 496 (sale of merchan- 
dise). 

McDuffle V. Clark, 39 Hun (iV. Y.). 166 (deed of lands). 

And see Rudicelv. State, 111 Ind., 595 ; s. c, 10 Western 
Rep., 838; 13 Northeast. Rep., 114. 

§ 465. Commingled assets. — Identity of fund traced 
through commingling of assets. 
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Hooley v. Greve, 9 Abb. N. C, 8, 41 ; Note in 17 Id., 
160; Englar v. Offutt (Md., 1889), 28 Centr. L. J., 341 
with note; Denton v. Merrill, 43 Hun {N. Y.), 224, 
229. And see Deposit. 

§ 466. Bebuttal; testing witness- — To rebut testimony of 

a witness to the identity of a person, the witness may be 

tested by pointing out a third person and interrogating the 

witness as to the resemblance of the latter to the one in 

question. 

Whart. Crim. Ev., 9 ed. (1884), § 808. 

§ 467. — inspection and experiment. — One against whom 
evidence of physical peculiarities has been adduced as evi- 
dence of identity, has a right to submit himself to the in- 
spection of the jury in rebuttal, if the pecuharities relied 
on are such that the evidence afforded thereby could not be 
made for the occasion, such, for instance, as the conforma- 
tion of a limb. ' 

Otherwise of peculiarities that could be so produced, such 
as the tone of voice. ^ 

1 Lipes V. State, 15 Lea. (Tenn.), 125; s. c, 54 Am. Rep., 
402 (error to refuse to allow accused to exhibit his 
feet). 

: So it is error to refuse to allow evidence that he had not 
used shoes capable of making- the tracks proved. Stone 
V. State, 12 Tex. App., 219; or that the horse could 
not wear sucli shoes as to make the horse tracks 
proved, State v. Melick, 65 Iowa, 614; s. c, 22 Nortli- 
ivest. Rep , 895. 

* Comm. V. Scott, 123 Mass., 222 (not error to refuse to 
allow him to prove his usual and naturq,l voice, by 
using his voice in the court room. 
[See also Ability and Condition.] 

§ 468. — existence of a'- c?OM&Ze. "—Whether it is compe- 
tent to prove that a third person has been seen closely re- 
sembling the one in question, without producing such 
third person, see: 

Affirmative : White v. Comm., 15 Reporter, 84 ; S. C, 2 

Ky. L. ./., 256. 
Negative : Comm. v. Webster, 59 Ifass., 295. 

§469. — name.— To disprove ident]ty, it is not compe- 
tent to show difference of name, without offering to show 
that a different person was intended.' 
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Existence of a person in one place is not disproved by 
■evidence of previous death of one of the same name resid- 
ing in another place/ 

^ Rutherford v. State, 13 Tex. App., 93 (name of injured 
person, as stated in indictment). 
S. P., Comm. V. Gormlej^, 133 Mass., 580 (name of per- 
son to whom liquor was sold). 

^ People V. Kline, 44 Mich., 290 (conviction for false pre- 
tences not sustainable). 

ILLEGALITY. — [For kindred topics, see Knowledge, and 
Intent.] 

§470. Oral evidence. — The rule that oral evidence is not 

competent to vary a written contract, does not preclude 

oral evidence of legality,* or of illegality.'' 

' See § 277, p. 99, Consideration. 

^Cassard v. Hinman, 1 Bosw. {N. Y.). 207 (wager con- 
tract); and see Brown v. Brown, 34 Barb. {N. Y.), 
533 (lobby services). 

Contra : Dewey on Contr., 65, 66. 

Whether illegality' is available unless alleged, see 13 
Abb. N. C, 383; Gary v. -Western Union Tel. Co., 
Hun {N. Y), 610; s. C.,with note 20 Abb. N. C, 333, 342. 

INDEBTEDNESS.— [For kindred topics, see Abstracts, 
Accounts, Account Stated, Admissions, Corrobor- 
ation, Payment, Accord and Satisfaction, Com- 
promisej.] 

§ 471. State of account. — When indirectly involved, may 
be testified to directly by a witness cognizant of it, without 
producing the books. 

Lewis V. Palmer, 28 N. r.,271, 278. [See also Ab- 
stracts and Accounts.] 

INDUCEMENT.— [See also Intent and Good Faith.] 

§ . 472. What would you have dons ? — The rule that a wit- 
ness may testify that he was induced to certain conduct by 
specified representations,* and that he believed the repre- 
sentations " does not allow him to be asked on direct exami- 
nation, if he would have done so had no such representation 
been made.^ 

1 Hardt v. Schulting, 13 Hun {N. Y.), 537. [See also In- 
tent.] 
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2 McGrann v. Pittsburg etc. R. R. Co., Ill Pa. St., 171; S- 

c, a Centr. Rep., 565, 571. [See also Good Faith.] 

3 Benedict v. Peiilield, 42 Hun (N. Y.), 176. 

Learned v. Ryder, 61 Barb. (N. Y.), 552; S. C, 5 Lans.. 

{N. Y.), 539. 
Much less what others would have done. Northwestern 

Ben. Mut. Aid Asso. v. Hall, 16 Ins. L. J., 218. 

INFANCY.— [For cognate topics, see Age and Birth.] 

§ 473. Admission. — Against an infant when he is a. 
party, his own admission of being a minor is competent. 

People V. Tripp, 4 iV. F. Leg. Obs., 344 (indictment for 
olfering to vote). 

INSOLVENCY, SOLVENCY and FINANCIAL CONDI- 
TION.— [For kindred topics, see Ability, Abstracts, Ac- 
counts and Indebtedness.]. 

§ 474. Direct testimony. § 477. Hearsay and gen eral i-eputa. 

475. Accounts. tion. 

476. Relevant facts. 478. Presumption. 

§ 474. Direct testimony. — A witness may testify directly 
to any fact within his knowledge, relevant to the question 
of the financial means of another person, including the fact 
whether the person in question was able to pay his debts. ' 

But it is not competent to ask his opinion as to financial 
ability,- responsibility,^ solvency or insolvency,* when the 
fact is directly involved in the issue. 

1 Thompson v. Hall, 45 Barb. {N.Y.), 214. 216. 

What degree of knowledge of a person's solvencj' or 
pecuniary circumstances and credit, will qualify to 
to testify concerning them. Iselin v. Peck, 2 Robt. 
{N. F.),'639. 

2 Dictum, in Thompson v. Hall {above cited). 

3 Denman v. Campbell, 7 Hun {N. Y.), 88 (error to allow 

question; is C. a man of responsibilitj^?). 

*York V. People. 31 Hun (N. Y.), 446 (error to allow 
question, what in your opinion was his financial stand- 
ing, in, etc.?). 

§ 475. Accounts. — The accounts of a party are evidence 
against him to show his financial condition. ^ 

They are not alone evidence in his favor f but may be 
made competent by proof that they were accurately kept, 
and showed correctly his condition at the time in question, s 
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1 They may be put in evidence in some cases against his 
grantee. Loos v. Willcinson, 110 N. Y., 195, 205. 

2 Smith V. Vincent, 15 Conn., 1; s. c, 38 Am. Dec, 52. 

^Eochester Printing Co. t;. Loomis, 45 Hun {N. Y.), 93 
(admitting schedules made from such accounts ; there 
being no objection to the non-production of the ac- 
countSi Compare, Pringle v. Levericli, 97 N. Y., 181). 

§ 476. Relevant facts. — Facts which are the usual con- 
comitants or consequences of pecuniary abihty, or the con- 
trary, are competent. 

Abb. Tr. Ev., 616. 
Illustrations : Terry v. Tubman, 92 U. 8., 156, 160; s. c, 
23 Law. eel., 537. (Judgment and execution are evidence 
of insolvency, so also of assignment, and continued sus- 
pension of business or other notorious indications.) 
S. P.. Reynolds v. Pharr, 9 Ala., 560. 
Yates V. Hoffman, 5 Hun {N. Y.), 113 (sheriff's return. 

of nulla bona). 
Brown v. Montgomery, 20 N. Y., 287 (dishonor 'of a^ 

bank check). 
Cunningham v. Morton, 125 Z7. 8., 77 (assignment, re- 
citing inability to pay in full). 
S. P., Scammon v. Cole, {Dist. Ct. Me., 1869), 1 Haslc, 

214. 
Compare Wills v. Claffln, 92 U. 8., 135; s. c.,'23 Law. 
ed., 490 (holding an adjudication of bankruptcy inad- 
missible under an allegation that a suit would have 
been unavailing). 

§ 477. Hearsay ^ and general reputation * are incompe- 
tent to prove the fact of solvency or insolvency ; but when 
the question is on the knowledge or good faith of a third 
person, general reputation is competent as tending to show- 
reasonable grounds for belief or suspicion.* 

1 Walker v. Forbes, 25 Ala., 139; s. c, &0 Am. Dec, 498. 

^Stewart v. McMurray, 83 Ala., 269 ; s. c, 3 8outliern 
Eep.,A7. 

3 Hall V. Ritenour {Mo., 1885), 2 Western Eep., 496, 498, 
and cas. cit. 

Lee V. Kilburn, 69 Mass. (3 Gray), 594 (competent in 
creditor's action, to charge preferred creditor). 

Slingerland v. Bennett, 6 N. Y. 8upm. Ct. {T. & C), 
446. (Reputation of third person for wealth, admis- 
sible on the question of the falsity of the representa- 
tions by defendant as to his solvency.) [Modified 
only on question of damages, in 66 N. Y, 611 ] 
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Barrett v. Western, G6 Barb. (N. Y.), 205 (reputation 
competent in connection with defendant's belief). 

§ 478. Presumption. — In the absence of evidence, solven- 
cy is presumed.^ 

And solvency or insolvency at a given time having been 
shown, it is presumed to continue within reasonable limits 
of time.^ 

1 Hart V. Hoffman, 44 Hoio. fr. {N. Y.), 168 (solvency 

of purchaser procured hy broker, presumed, in sup- 
port of broker's action for compensation). 
Hackley v. Draper, 4 A^. F. Supm. Ct. {T. tf- C), 614; 
all'din 60 A'. Y., 88. 

2 Wait on Insolv. Corp., 42, citing Waldrod v. Ball, 9 

Barb. (X. Y.), 271; Donahue v. Coleman, 49 Conn., 
464; Mullen v. Pi'yor, 12 Mo., 307; Body v. Jewsen, 
33 Wise, 402. 

INTENT. — [For kindred topics, see Belief, Good Faith, 
Admissions, Conversations, Knowledge, Notice, Coerob- 

ORATION.] 

§ 479. Direct testimony, to own in- §484. Pi-esumptive intention as to 
tent. consequences. 

480. — at prpsent time. 485. Constructive intent. 

481. — of third person. 486. Intent as to law. 

4S2. — ii^anifested by demeanor. 487. Otiier acts of same nature. 
483. Declarations. Res gestae. 488. Concurrence of intent. 

489. Rebutting. 

§ 479. Direct testimony, to own intent. — Under the rule 
that where actual intent is material, a party may testify 
to his own intent;^ an officer of a corporation may testify 
to the intent with which its transactions under his official 
cognizance were done.^ 

1 See the leading- authorities in Civil Jury Brief, p. 93; 
and Criminal Brief, 366, § 611, etc. 

15 Alb. L. J; 385. 

For cases where questions calling for undisclosed inten- 
tion or object, are immaterial, see Cowdrey v. Coit, 44 
N. Y., 382; rev'g 3 Bobt. {N. Y.), 210. 

^ Common Practice. 

S. P., Natl. Bk. of Metrop. v. Kennedy, 17 Wall. ( U. S.), 
19, 29 ; S. C, 21 Law. ed., 554. 

So under an indictment for burning a building " erected 
for the manufacturing of woolen goods," it appearing 
that the building was unfinished, the purpose of its 
erection may be proved by the president. McGarry 
V. People, 2 Lans. {N. Y.), 227. 
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§480. r— cut present time. — When present intent is rele- 
vant, as where an injunction is sought, the party testifying 
as a witness may be required to answer whether he intends 
to do the act in question. 

Heilbron v. Last Chance W. D. Co. {Cat., 1886), 9 Paci- 
fic Eep., 45(j. 

§481. — of third person. — A witness may not testify as 

to the motive or intent of another person; but that is to be 

shown by circumstances, and the declarations of such other 

person ' or by his own testimony. 

1 Manufacturers' etc. Bk. of Buffalo v. Koch, 105 N. Y., 
G30; s. c, more fully, 8 N. Y. State Rep., 37. 

Cihak V. Kleke, \V1 III., C43; s. c, 7 Northeast. Rep., 
Ill, 114 (husbaud cannot testify what was wife's in- 
tention as to reservation or dedication of land). 

A witness cannot be asked if he knew of any unfair act 
done bj' a trustee to procure a sale to himself. Red 
Jacket Tribe t;. Gibson, 70 OaZ. 128; s. c, 12 Pacific 
Rep., 127. 

§482. — manifested by demeanor. — A witness may testi- 
fy to his impression that one corabatant in a struggle he 
witnessed was not choking the other, but it was a friendly 
^rasp. 

Blake v. People, 73 N. Y.. 586. [See also Feelings.] 
As to the competency of the understanding of a witness 
as to significance of expressions, gestures and intona- 
tions, see Belief, and Signs and Signals ; and 
Criminal Brief, 325, § 563. 
Opinion of witness as to object of transaction with third 
person, inadmissible. People v. Sharp, 107 N. Y., 
427; s. c, 14 Northeast. Rep., 310; rev'g 45 Hun, 
{N. Y.), 460. 

§ 483. Declarations — res gestae. — For the conflict of au- 
"thority as to whether one person's declarations of intent are 
competent against another person, merely because part of 
the res gestce of an act of the former in the absence of the 
latter, see : 

Criminal Trial Brief, §§ 628-636; 31 Alh. L. J"., 484, 504; 

22 Id., 4 ; Nowell v. Mayor etc., 52 N. Y. Super. Ct. 

(J, &S.), 382 ; Wilcox V. Green, 23 Barb. {N. Y.), 639, 

643, n., and cases cited under Absence. 
Competency of threats to show intent, etc.; Criminal 

Trial Brief, 407, § 673, etc.; although long previous, 

Id., 408, § 673; 408, § 674. 



196 Abbott's Brief on Facts. Intent. 

§ 484. Presumptive intention as to consequences. — The 
presumption that one intended the necessary consequences, 
of his act,^ may be rebutted.- 

1 Van Pelt v. McGraw, 4 N. Y., 110. 

First Natl. Bk. of Clarion v. Jones, 31 Wall {U. 8.)^ 
325; S. C, 22 Law. ed., 542. 

2 Filkins v. People, 69 N. T., 101; s. c, 2o Am. Sep., 143; 

rev'g People v. Filkins, 1 Buff. Super. Ct. (Sheldon), 
504. 

§485. Constructive intent. — The law may in some cases 
impute to parties to a contract an intent which it is clear 
never in fact existed. 

Dillinbeck v. Dygert, 97 N. Y., 303, 312 (holding, in 
support of an assignment, that it transferred a differ- 
ent claim than the one the parties had in mind). 

S. P., Lowman v. Lowman, 118 III., 582; s. c, 6 West- 
ern Rep., C89. 

§486. Intent as to law. — In a contract involving matters- 
in several jurisdictions, if there is no express declaration 
which law shall control, the fact that the contract wUl be 
valid by the law of one jurisdiction and invalid by the law 
of another, i^ sufficient evidence of intent that that law shall 
control which will sustain the contract. 

New England Mort. Security Co. v. Vader, 28 Fed, 
Rep., 265; s. C, 22 Reporter, 676; and see Brown v. 
Am. Financier Co., 19 Ahh. N. C, 305. [Compare 
Liverpool S. S. Co. v. Phenix Ins. Co., 139; V. S., 397, 
448, for the general rule.] 

§ 487. Other acts of same nature may be competent to- 
show intent. 

Mut. Life Ins. Co. v. Armstrong, 117 U. S., 591; S. C, 
39 Law. ed., 997; Criminal Brief, 358, § 599. 

[The test of competency is whether the\' show the exist- 
ence of the same motive actuating connected conduct, 
in which case they ai'e competent, or only the same 
disposition manifesting itself under other circum- 
stances, in which case they are not competent to show 
intent, although sometimes may be to negative Acci- 
dent, or to show Character, or Habit, which see.] 

For presumption that intent continues, see Criminal 
Brief, 359, § 601 ; 408, § 674. 

§ 488. Concurrence of intent. — Where it is necessary to 
prove concurrence of intent, — as in an illegal agreement. 
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— the intent of each person may be proved by independent 
evidence; and evidence which shows the intent of one per- 
son is not incompetent, merely because it is no evidence of 
the intent of the other, provided appropriate evidence of 
the intent of the other be given in due course. 

Ahh. Tr. Ev., 739, note 5. 

Yerkes vs. Saloman, 11 Hun (N. Y.), 471. 

Intent of one not presumed from that of the other. 
Bang's V. Hornick, 30 Fed. Rep., 97; s. c, 33 Re- 
porter, 647. 

§ 489. Rebutting. — A party to whom a wrongful intent, 
or one that tends to render him liable in the action, is im- 
puted, has the right to prove the actual intent by way of 
contradiction, although it be otherwise irrelevant. 

Tracy v. McManus, 58 N. Y., 357. (One sought to be 
chai-ged as a partner by equivocal acts, may testify 
that his motive in doing- what lie did was to aid two of 
his relatives who were members of the Arm.) 

Macy V. St. Paul etc. Ry. Co., 35 Minn., 300; s. c, 38 
Northwest. Rep., 349 (servant suing eniploj'er for in- 
jury, after a year's silence, allowed to explain his de- 
lay by testifying- that he was afraid he should lose 
his place). 

Coram. V. Welling-ton, 146 Mass., 566; s. c, 6 New Eng. 
Rep., 305 (reversing conviction ' for keeping liquor 
with intent to sell, because the court excluded evidence 
that defendant had a pending application for license, 
offered to negative criminal intent). 

Woodrufl'v. Hurson, ^2 Barb. (N. Y.), 557, 564. (Allen, 
J. To repel the inference of malice from evidence of 
threats to injure, it is competent to give evidence of 
friendly acts and relations.) 

Persse & Brooks Paper Works v. Willett, 1 Robt. (N. 
Y.), 131; s. c, 19 Abb. Pr., 416 (holding that the wit- 
ness may state the particular reasons which induced 
an act alleged to be fraudulent as to creditors, and 
that he communicated those reasons to his creditors 
before the act) . 

For other illustrations see Criminal Brief, 331, § 393; 
303, § 519; 376, § 625. 

INTEREST.— [For kindred topics, see Accounts, Account 
Stated, Date and Usage.] 

§ 490. Previous understanding.— To justify a peculiar 
manner of computing interest in an account, it is competent 
to show that the party making the charge, fully explained 
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to the other his mode of making interest computations and 
of charging interest, as an illustration of the manner in 
which they proposed to conduct the business under the con- 
tract, as they were about to make the contract. > 

Manchester Paper Co. v. Moore, 104 JST. Y., 68,0. To 
entitle to interest on unliquidated account without 
promise to pay it, show either usage of the trade, 
Liotard v. Graves, 3 Cai., 226, or practice of the par- 
ticular house, and previous dealing's with it hj the 
debtor. Eeab v. McAllister, 8 Wend. (iV. F.), 109;. 
afl'g- 4 Id., 483. 

INTOXICATION.— [See also Habit and Character.] 

g 491. Direct testimony. § 493. Intemperate habits. 

492. Customary manner of acting. 

§ 491. Direct testimony. — A witness who had adequate 
opportunity of observation,^ may testify directly whether a 
person whom he saw was intoxicated, or appeared to be 
under the influence of liquor. 

1 People V. Eastwood, 14 N. Y., 562; aff g 3 Park Cr. {N. 
Y.), 25 (leading- case). 
Comm. V. Sturtivant, 117 Mass., 122 {dictum). 
Bradley v. Second Ave. R. R. Co., 8 Daly {N. Y.), 289.. 
(Action for negligence causing death. Testimony 
that the deceased came "staggering over to catch the 
horses toy the heads ; he seemed to me to be drunk,, 
but I could not say positively that he was." Held, 
suflScient to go to the jury.) 

§ 492. Customary manner of acting. — It is competent to 
show how a person was accustomed to act when intoxicated 
on other occasions, for the purpose of giving character tO' 
acts relied on as evidence of intoxication. 

State V. Hoxford, 47 loiva, 16. 

Upstone V. People, 109 III., 169. (Murder : defense, in- 
sanity. It was shown on behalf of the accused that 
he was intoxicated at the time of the homicide. 
Held, proper to permit the prosecution to introduce 
evidence of previous intoxication as bearing on the 
question of intoxication at the time of the killing and 
of the conduct of the accused while in that state.) 

§ 493. Intemperate habits. — Evidence of general intem- 
perate habits is not, alone, competent as showing actual 
intoxication at a particular time;^ but is competent (and so 
is an adjudication of habitual drunkenness had under the 
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statute) , as showing susceptibility to fraud or undue influ- 
ence at a particular time.^ 

1 Harapson v. Taylor, 15 R. 1,, 83 ; s. c, 3 New. Eng. 
Rep., 640 (intoxication as showing- contributory neg- 
ligence) . 
Hubbard v. Mason City, 60 Iowa, 400 ; s. c, 14 Nortli- 
ivest. Rep., 772. 

2 Stirling v. Hinckley {Pa., 1886), 2 Central Rep., 8::4 
(suit to overhaul contract). 
How near the time to which the evidence relates must- 
bu to-the time in issue, depends on the nature of the 
issue: see State v. Hubbard, 60 lowu, 466; s. C, 15 
Northwest. Rep., 287 (holding in criminal prosecution 
for selling to intoxicated person, that intoxication six 
hours after the sale was not enough); and State v. 
Pierce, 65 Iowa, 85 ; s. c, 21 NortUwesr. Rep., 195 
(holding that intoxication after leaving saloon is com- 
petent as tending to show he became intoxicated 
there). 
People V. O'Neil, 112 N. Y., 355; s. c, 19 Northeast. 
Rep., 796, 800. (As part of the conduct or demeanor 
which is competent, the fact that one accused of 
arson was, at a time subsequent to the fire and some 
days previous, drinking- a good deal, is competent.) 

JUDICIAL KNOWLEDGE. 

§ 494. To aid the court, a document which is a proper 

source of general information for the purpose, may be 

handed up to the judge. 

See Case v. Perew, 46 Him {N. Y.), 57. (Holding- 
that receiving an almanac as evidence was not error, 
for it might with the same efl'ect have been I'eceived 
to refresh the memorj' of the court or jur3\) 

KNOWLEDGE.— [See also Ass'nt, Belief, Good Faith, 
Intent, Malice, and Motive.] 

§ 495. Direct testimony. § 501. Newspaper contents. 

496. Probability of knowledge. 508. General reputation . 

497. Circumstantial evidence, 503. Presumptions : common fact. 

498. Possession. 504. — continuinff body. 

499. Knowledge of contents pre- 505. Corporate business. 

sumed from, signing or re- 506. Knowledge of law. 
ceiving. '507. — of foreign law. 

500. — from access or from claim. 

§ 49.5. Direct testimony . — Where knowledge is material, a 
person may testify directly as to whether or not he had 
knowledge ;^ but not (unless an expert) ^ as to whether an 
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other person had knowledge;^ nor can the witness be asked 
whether he gave another person to understand that a fact 
existed.* 

1 Frost V. Rosecrans, 66 Iowa, 405; s. c, 23 Northwest. 
Bep., 895. (Action to set aside deed in fraud of 
creditors. Error to exclude question put to alleged 
purchaser for value.) 

Turner v. Keller, 66 N. T., 66. (On the question of 
knowledge of want of authoritj% it is competent to 
ask whether at the time of the transaction the witness 
supposed the alleged agent had authority.) 

S. P., Dutchess Ins. Co. v. Hachneld, 72 N. Y., 226 
(witness may testify whether he believed an explana- 
tion). 

8 Beckwith v. N. Y. Central R. R. Co., 64 Barh. {N. Y.), 
299; Macer v. Third Ave. R. R. Co., 47 N. Y. Super. 
■Ct. {J. & S.) 461. (Question allowed whether the 
sufferer was aware that the witness was watching his 
movements.) [See also Feelings.] 

■3 Major V. Spies, 66 Barb. {N. Y.), 576. (Defendant not 
allowed to testify in his own behalf that plaintiff, su- 
ing for value of services, knew defendant had nothing 
to do with the work.) 
IVallis V. Randall, 81 N. Y., 164, 170. (Dictum.) 
[Where knowledge is only incidentally m question it is 
usual to allow a question as to another person having 
knowledge, subject to cross-examination as to the wit- 
ness' means of information.] 

•* Blaut V. Gahler, 77 N. Y., 461. (Not error to exclude 
such question, even when put to an alleged fraudulent 
assignor, as bearing on the question whether the as- 
signee had notice of intent to defraud creditors.) 

§ 496. ProbabiUty of knowledge. — An expert may be asked 
whether, if a fact existed, a person mider given circum- 
stances would be likely to' know it, if the question requires 
special knowledge or experience, so that the jury could not 
make inference for themselves.^ Otherwise not. ^ 

1 Perkins v. Augusta Ins. Co., 76 Mass. (10 Gray), 312; s. 
c, 71 Am. Dec, 654. (Not error to refuse to allow ex- 
pert to be asked if master of vessel would know if his 
mast was sprung, his sails split, etc.) 

Odell V. Solomon, 55 N. Y. Super. Ct. {J.&S.),i\Q. 
(Expert not allowed to testify as to a man being able 
to tell from exterior appearances that a sash was 
going to fall down.) 

Jupitz V. People, 34 HI., 516, 521. (Indictment for re- 
ceiving stolen goods. On question of knowledge of 
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value, machinists and brass finishers are competent 
to state that from common observation and without 
close inspection, it could not be told whether certam 
brass couplings were perfect or imperfect, and useful, 
or only old brass.) 
Cook V. Castner, 63 Mass. (9 Cush.), 2G6 (whether de- 
cay could have been discovered on removal of cover- 
ing). 

2 Gilbert v. Guild, 144 Mass., 601 ; s. c, 12 Northeast. 
Rep., 3C8. (Question whether the danger of manipu- 
lating a cutting machine would be obvious to one op- 
erating it.) 

§ 497. Circumstantial evidence. — The fact of knowledge 
may be established by circumstantial evidence, even where 
it is necessary to show actual knowledge;' and for this pur- 
pose evidence of previous transactions is competent. 2 

1 Parker v. Conner, 93 N. Y., 118, 124. {Dictum.) 

2 For numerous illustrations see Criminal Brief, 348, etc. 
Verona Centi^al Cheese Co. v. Murtaugh. 50 N. Y., 314; 

rev'g 4 Lans. {N. Y.), 17; Cowley v. People, 8 Abb. 
N. C, 1, 2, note; afldin 83 N. Y, 464; s. c, 38 Ain. 
Rep., 464, with note.. 

Douglass V. Ireland, 73 N. Y., 100. (Knowledge and 
guilty action of trustees illegally issuing stock of a 
company for the purchase of property.) 

The same class of evidence is admissible in favor of the 
party to be charged with knowledge. 

People V. Bowling, 84 N. Y., 478. {Held, error to refuse 
to allow the prisoner to prove what was said as to 
mode of obtaining property bj^ the persons from whom 
he was alleged to have made the purchase. Also er- 
ror, after the prosecution had proved the finding of 
other goods in the prisoner's house and had intro- 
duced evidence to show that they were received with 
guilty knowledge, to refuse to allow him to testify 
that he had purchased those goods and had asked 
persons from \vhom he bought them to go and look 
at them.) 

^Knowledge of insanitj' of one contracting party, by 
the other, can be proved by prior and subsequent 
conduct tending to show such insanity. Beavan v. 
McDonnell, 23 L. J. Ex., 326. (Here the evidence ad- 
mitted was of acts prior to making of contract, and 
partly prior to any acquaintance between the parties, 
as well as subsequent acts : — held, proper on ground 
" that if party was insane either just before or just 
after the contract, it raises an inference that defendant 
must have known it," it is evidence). ' 
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Where the object is to prove that a person responsible- 
for the acts of another knew the latter's incapacity, 
proof of Itnowledge of prior acts of the latter showing- 
incapacity is admissible. Baulec v. N. Y. & H. R. R. 
Co., 59 N. F., 356 (laying down the rule as above and 
holding- that it did not cover that case, where but one 
prior act of neg-lig-ence was proved, and no evidence 
of knowledge of it by defendant was given). 

Compare, Frazier v. JPenn. R. R. Co., 38 Pa. St., lOi. 

§ 498. Possess/on. — Evidence that articles were found in 
a persons room is sufficient to goto the jury, to sustain an 
inference that they were there with his knowledge. 

Ruloff' 8 Case, 11 Abb. Pr. (N. 8.). 245 ; s. C, less fully 
as Ruloff V. People, 45 N. Y., 213. 

§ 499. Knoivledcje of contents presumed from signing or 
receiviyig. — Proof tliat one signed an instrument is sufficient 
evidence that he was acquainted with its contents. ^ So is 
proof that he accepted an instrument delivered to him as 
affecting his interest." 

This is a presumption of law which in the absence of 
other evidence concludes the question. 

1 Harris v. Story, 2 E.D. Smith {N. Y.), 363 (signature 
bv mark). 

Cooper LK Cooper, L. R. 20 Ch. Div., 611, C29 (where a 
son who had same initials as his father, had signed a 
deed mortgaging land belonging to his father and so- 
described in deed, held that he had done so knowingly 
and with intent to personate his father). 

Gaai'dhouse v. Blackburn, L. R. 1 Pro. & Div., 109. 
(Holding, in case of a will, that the presumption is. 
conclusive if it is also shown that the will has been 
read over to a competent testator, although the soUc- 
itor who drew the Avill swore that the words had been, 
inserted without instructions and by his inadvertency. 
Rule is criticised in Taylor on Evidence, 179 ed. . 188G.) 

Parsons v. Boyd, 20 Ala., 112 {attornej^ charged with 
notice of a title to real property set out in a plea signed 
by his firm). 

Such presumption may be rebutted by proving- forgery 
or that the will was falsely read over to party signing 
it. Doran v. Mullen, 78 III., 342 (affirming judgment 
admitting will to probate in the absence of such evi- 
dence) . 

And also by suspicious circumstances, such as, in .the 
case of a will, that the instrument was drawn by a 
party interested in it. Lake v. Ranney, 33 Barb. (N. 
Y.), 50, 68. In such a case there must be some afflnna. 
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tive evidence that the testator "knew the content^ of 
the will and that it expressed his real intention." 
Paine v. Hall, 18 Ves. Jr., 475. 
But the presumption cannot be rebutted hy pleading, 
without alleging fraud, that the instrument was not. 
read by the party signing it, nor by showing that un- 
ti'ue representations as to its legal effect were made. 
Linington v. Strong, 111 III., 152 (charge to jury that 
party not excused to sign without reading unless in- 
duced by wilfullj' false representations held proper). 
Hazard v. Griswold, 31 Fed. Rep., 178 (demurrer to 
a plea that the writing on which suit was brought was 
a bail bond, sustained). McKinney v. Herrick, 6G 
Iowa, 414; s. c, 23 Northivest. Rep., 767 (allegation 
in answer, that instrument was not read by defendant, 
held demurrable). 

p 500. — from access or from claim. — The mere fact of 
having an interest in a document and having had access 
to it, although it generally avails to make the instrument 
competent against the party without further evidence to 
bring it home to him,i does not alone avail to raise a pre- 
sumption of his having knowledge at any particular time 
of matters stated therein. - 

But if he had an interest and some authority, in refer- 
ence to the making of the instrument or entries therein, 
and neglected to inform himself when he should have done 
so, he may be charged with knowledge.^ 

If his claim in the action depends on the instrument, and 
the instrument is produced from his possession, there is a 
legal presumption that he was acquainted with its con- 
tents * which, however, is not conclusive in the absence of 
anything to raise an estoppel. 

^ Thus the rules of a club are competent against a mem- 
ber without further evidence of his knowledge of 
them; for a member of a club is presumed to know its 
rules; Raggett v. Musgrave, 2 Carr & P., 556. 
So Lloyd's lists were competent against an underwriter 
who had access to them, for he is presumed to know 
their contents; Mackintosh v. Marshall, 11 Mees. & 
W., 116 ; S. P., next section, n. 1. 
^ This seems to be the principle underlying Mackintosh 
V. Marshall {above cited), where it was held error not 
to charge that the presumption that the underwriter 
knew the contents of an entrj'- in Lloyd's list before 
taking a risk was rebutted by evidence that the risk 
was one he would not have taken had he known the- 
entry. 
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3 Brisbane v. Brisbane, 11 Reporter, 587 (co-tenant whc- 
settled by tlie accounts kept by a common agent tcj 
which he had access, precluded frona showing his igno- 
rance of facts). 

* Mead v. Parker, 29 Hun {N. Y.), 62, and cases cited. 
Compare Danby v. Coutts, 33 Weekly Rep., 559 (re- 
cital in power of attorney) . See also Smith v. Burgess, 
133 Mass., 511; S. C, 15 Reporter, 50 (where the word 
" trustee " in a mortgage, though cancelled, was held 
notice to assignee, although there was no correspond- 
ing word in the note to which the mortgage was col- 
lateral). 

§ 501. Newspaper contents. — The fact that one wasasub- 
-scriber for and took a newspaper, does not charge him with 
knowledge of information,* or advertisements z contained 
therein. 

1 Milbank v. Dennistoun, 10 Bosw. {N. Y.), 382 (an action 

against factors for selling below price without waiting 
for a rise). 
In Abel v. Potts, 3 Esp., 242, it was held that Lloyd's 
books, coupled with evidence that the person subscribed 
to Lloyd's and daily examined the books, may go to 
jury, as evidence of notice to him of a fact there 
stated. 

2 Watkinson v. Bank of Penn., 4 Whart. {Penn.), 482; s. 

C, 34 Am. Dec., 521. 
Vernon v. Manhattan Co,, 17 Wend. {N. Y.), 524; aff'd 
22 Id., 183. 

§ 502. General reputation. —On the question whether a 
person had knowledge of a fact, general reputation of the 
iact or of the contrary is competent. 

State V. Flint, 60 Vt., 304; s. c, 6 New. Engl. Rep., 
529; U Atlantic Rep., 178. (Evidence of the notoriety 
of a crime is admissible as tending to show defendant's 
kuowledge of it at a time when he claims that he had 
not heard of it.) 

S. P., Reilly v. Hannibal & St. J. R. Co., 94 Mo., 600; s. 
c, 13 Western Rep., 662; 7 Southwest. Rep., 407. 

S. P., Pressler v. State, 13 Tex. App., 95 (general report 
circulated by a young man that he had attained ma- 
jority competent, as corroborating defendant's denial 
of knowledge that he was a minor). 

See also Insolvency, § 477, and Abb. Tr. Ev., 593 (mas- 
ter's knowledge of unfitness of servant). 

[Contra, Greenslade v. Dare, 20 Beav., 284 (holding 
that evidence inadmissible to prove the fact itself, is 
inadmissible to prove knowledge of such fact). 
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§ 503. Presumptions, — common fact. — Knowledge is pre- 
sumed of facts generally understood by persons of mature 
years and of ordinary intelligence. 

Lanig-an v. N. Y. Gas Light Co., 71 N. Y., 29 (explo- 
sive quality of illuminating' g-as) . 

§ 504. — continuing body. — A corporation is chargeable- 
with knowledge of matters appearing upon its record, not- 
withstanding changes in the individuals composing the 
body. 

Albany City Nat'l Bank v. City of Albany, 92 iV. Y.,. 

3G3. 
S. P., McAlpine v. Union Pacific Ry. Co., 2^ Fed. Rep., 
168 ; s. C, 19 Reporter, 552 (holding corporate record 
of a contract, notice to consolidated corporation sub- 
sequently formed). 

§ 505. Corporate -business. — A person dealing with a 
corporation is bound to know the purpose for which it exists; 
and when he deals with its agents or officers to know their 
powers, and the extent of their authority. ^ 

Directors and officers are presumed to have known what 
they ought by proper diligence to have known.- 

1 Alexander v. Cauldwell, 83 N.Y., 480, 485. 
See also Abb. Trial . Ev., 32, 40. 

As to whether he may be presumed to know its regula- 
tions, see 2 Sherm. and Redf. on Negl., § 549, p. 400.. 

= Martin v. Webb, 110 U. S., 7; s. c, 28 Laiv. ed., 49. 

§ 506. Knowledge of laiv. — The presumption of knowl- 
edge of the law does not preclude a party from proving that 
the adverse party deceived him by misrepresenting the law. 

O'Niel V. Lake Superior Iron Co., C3 Mich., COO; s. c, 6 
Western Rep., 624. 

§ 507. — of foreign law. — The rule that all persons are- 
presumed to know the law, does not apply to charge citi- 
zens and residents of another state, acting there, with 
knowledge of the law of this state, ^ nor citizens and resi- 
dents of this state, acting here, with a knowledge of the 
law of another state; ^ except where they claim under an 
instrument the existence of which depended on authority 
given by the law in question.^ 
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1 Merchants Bank v. Spalding', 9 N. Y., 53; aff'g- 12 Barb. 

(iV. F.). 302 (contract of bankers, etc., of another state, 
contravening- banking law of this state). 
Honegg'er v. Wettstein, 13.-i56. iV. C, 393,399 (foreign- 
ei-s not chargeable with knowledge of our revenue law). 

2 Stedman v. Davis, 93 N. Y., 32 '(reversing a decision 

that judgment creditors of a foreign debtor, -wlio had 
made an assignment invalid under the foreign law, 
having accepted benefits under it, must be considered 
as having elected to treat it as valid, although there 
was no evidence that they had any knowledge of the 
foreign law). 

3 Knowledge of the powers contained in the charter of a 

corporation existing in another state, must be imputed 
to a citizen of New Yoi'k purchasing property' the title 
to which is derived from a conveyance oi' assignment 
made \)y such corporation. Wait on Insolv. Corp,, 
271. 
S. P., Morgan v. United States, 113 U. S., 476 (holding 
that a holder of government bonds, is presumed to 
know whatever has lawfully been done or declared 
by the government respecting them). 

LEAVE TO SUE.— [As to orders of court generally, see 
Order.] 

§ .508. Receiver. — To prove the authority of a leceiver of 
a corporation to sue, it is sufficient to produce the petition, 
the order appointing him receiver, and his official bond. 

Palmer r. Clark, 4 Abb. N. C, 25. 

In 18 Abb. N. C, 149, will be found a note on leave to 
sue. Leave may be granted nunc pro tunc, even after 
the commencement of the action except perhaps in 
those cases ^A-here leave is essential to the right of 
action, and the action is a common law action. As to 
the form of application and order see 1 Abb. New. Pr. 
& F., 544, 556, etc. 

LETTERS.— [For kindred topics, see Admissions, Mails, and 
Notice. 

§ SOO. OSering part of connected cor- 513. Letter and enclosures let in 
respondence. each other. 

510. Proof of authorship. 513. Letters of an agent. 

511. Delivery, — mailing. 514. Mere possession. 

515. Omission to answer. 

§ 509. Offering part of connected correspondence. — A party 
may put in evidence a letter containing admissions material 
to the case vs^ithout putting in the whole correspondence. 
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Barrvmore v. Taylor, 1 Esp , 326. 

Sloiie V. Sanboni, 104 Mass., 319; Abh. Tr. Ev., 677. 

[Coidra, yimmons v. Haas, 56 Md., 153; S. c, 11 Rep., 
840.] 

Contra . A party is not entitled to put in evidence his 
own letter ag'ainst the adverse party, if it purports to 
have been wiitten in answer to one i'roiu the adverse 
party, unless he oilers at the same time to prove or 
account for the one from the ad vei-se party, llealhci-- 
ington V. Kichter {W. Va., 1888), abst. s. C, 39 Alb. 
L. J.. 420; citing- Walson v. Mooi'e. 1 Ccii-i-. &K., C2G ; 
s. c, 47 Eng. Com. L., 626; Brisban v. Boyd, 4 Paige 
{N. Y.), 17. 

§ 5 10. Proof of authorship. — A letter is not made admissi- 
1)16 against the apparent writer by evidence that it vs^as re- 
ceived in due course purporting to have been mailed at the 
place of his residence, without proof that he either wrote or 
authorized it. ^ But it is made admissible by evidence that it 
was so received in answer to a letter previously sent to 
liim." 

1 Nichols V. Kingdom Iron Ore Co., 56 N. Y., 618. 

2 United States v. Duff, 6 Fed. Pep., 45; s. c, 19 Blatch. 

(C. C), 9 (criminal case). 
Bush V. Miher, 13 Ba7^b. (N. Y.), 481. 
Melbyt;. Osborne, 33 Minn., 492; s. C, 24 Northivest. 

Pep-, 253 (civil cases). 

§ 511. Delivery^— mailing. — For the general rule see: — 

Abb. Tr. Ev., 289, 291, 433. 

Whether this rule applies to letters sent to public offi- 
cers, see — 

Affirmative: Michigan Land and Iron Co. v. Township 
of Republic {Mich., 1887), 9 Western Pep., 123. 

Negative : Haramatt v. Emerson, 27 3Ie., 308; S. c. 46 
Am. Dec, 598 (dictum); Schultz i;. Jordan, 32 Fed. 
Rep., 55; Abb. Tr. Ev.,196. 

Records of the post office, competent between third per- 
sons, because kept by a sworn officer. Merriam v. 
Mitchell, 13 Me., 439; s. c, 29 Am. Dec, 514. 

That this presumption does not suiflce under a statute 
requiring notice to be given, Franklin Savings Bk. v. 
Fatzinger {Pa., 1886), 2 Centr. Pep., 576, with note. 

§ 512. Letter and enclosures let in each other. — When a 
document is properly in evidence, the envelope in which it 
was delivered, and any other relevant document which 
accompanied it and was delivered in the envelope, is com- 
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petent as part of the res gestce, not as proof of statements 
in it, but to show under what cover its contents reached 
the party. 

United States v. Noelke, 17 Blatchf. (C. C), 554; s. c, 
9 Reporter, 505 (criminal case) ; Darling- v. Miller, 54- 
Barb. {N. V.), 149. 
Foster v. Newbrough, 60 Barb. (iV. Y.), 645 (rev'd on 
another ground in 68 N. Y., 481). 

§ 513. Letters of an agent through whom business was 
transacted may be received as part of the res gestce. 
Beaver v. Taylor, 1 Wall. (U. 8.), 637. 
Rosenstock ti. Tormey, 32 j\M., 169; S. C, 3 Am. Rep., 125. 

§ 514. Mere possession of letters addressed to one does 
not render them competent against him. 

Willett V. People, 27 Hun {N. Y.), 469. (Homicide : 
The court says, " Such letters are the declarations of 
third parties, and as hearsay, are not evidence of any 
facts." Atf'd without noticing this point in 92 N. 
Y., 29.) 

[Compare Knowledge]. 

After letters received into the possession of the party 
have been put in evidence against him as received in 
answer to his letters or advei'tisements, others of like 
character, thougli intercepted, may be received. 
Queen v. Cooper, L. R. 1 Q. B. Div., 19. 

§ 515. Omission to answer a letter is not an admission of 
the truth of statements contained in it. 

Learned v. Tillotson, 97 N. Y., I. But compare Rati- 
fication, and Account Stated. 

But a letter unanswered may be made competent 
against the recipient, by evidence of his subsequent 
conversations about it. Button ■ v. Woodman, 9 
Cush. (Mass.), 255; s. c, 57 Am. Dec., 46, with note. 
But not necessarily by his silence when it was spoken 
of in his presence. Wright v. People, 1 N. Y. Crim.y 
462. 

LOST RECORD.— For the mode of proving, see 21 Abb. N. 
C, 367, note. 

MAILS.— [For kindred topics, see Letters, Notice.] 

§ 516. Judicial notice. § 517. Deposit. 

§ 516. Judicial notice. — The court may,^ but is not 
bound to,"* take judicial notice of the time taken by the 
mails between principal cities. 
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' Pearce v. Lang-fit, 101 Pa. St., 507; s. c, 13 PittsK 
Leg. J., 255; abst. s. c, 2? Alb. L. J., 143. 

«Wig-gins V. Burkham, 10 Wall. (U. S.), 129 ; s. c, I* 
Law. ed., 884. 

§ 517. Deposit. — Dropping in a street letter box, or deliv- 
ery to the official collecting carrier while he is acting in. 
collection, is mailing. 

Pearce v. Langfit (above cited). 

MALICE. — [For kindred topics, see Intent^ Good Faith:, 
Knowledge.] 

§ 518. Direct testimony. § 519. Insulting manner. 

§ 518. Direct testimony. — One to whom malice is imputed 
may testify directly as to whether or not he was actuated 
by malice. 

Heap V. Parrish, 104 Ind., 36; s. c, 1 Western Rep., 837 
(reversing judgment for exclusion of tlie question)., 
S. P., Intent, Feelings. 

§ 519. Insulting manner competent as evidence of malice. 

Abb. Tr. Ev., 530, 667. 

As to made of proving manner, see Feelings and In- 
tent. 

MARK.— [See also Accounts and Handwriting.] 

§ 520. Genuineness. § 521. Intelligence of execution. 

§ 520. Genuineness. — An ordinary witness may testify- 
directly to the genuineness of a signature by mark. ^ But 
if it appear by cross-examination or otherwise that his 
knowledge was not derived from the marksman having 
made or acknowledged the identical mark in the witness' 
presence, nor from the witness having frequently seen the 
mark affixed by the marksman on a number of other docu- 
ments, his opinion should be excluded or struck out.^ 

Expert evidence is competent as in case of handwriting 
properly so called.^ 

1 3 Tayl. Ev., p. 1585. 

^ Oathis question tlie authorities are not agreed; but the 
true rule doubtless is that testimony to handwrit- 
ing founded on the principle of uniformity in the char- 
acteristics of the habit of a writer is inapplicable to a. 
casual mark made by a person not in the habit of 
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signing frequentl^^ In other words evidence founded 
on the assumption of a certain uniformity of habit, 
sliould be excluded when it is shown that there was 
no such habit. For the cases see Jackson v Vandu- 
sen, 10 Johns. (N.Y.), 144, 155; 2 Tayl. Ev., p. 1584, 
n.; Laws. Exp. Op. Ev., 296. 
3 See Handwriting, for these rules. 

§521. Intelligence of execution. — One seeking to enforce 
the advantages secured by an instrument signed witli a 
mark by an illiterate person, must show that the latter ful- 
ly understood the object and import of the writing he ex- 
ecuted. 

Selden v. Myers, 20 Hoiv. (Z7. 8.), 506; s. c, 15 Laiv. 

ed., 976. 
Compare Knowledge, § 499, n 1. 

MARRIAGE. — [See cases on mode of proving or disproving 
marriage, or its vahdity, in 17 Abb. N. C, 494.] 

MASTER AND SERVANT.— [For kindred topics, see 
Agency, Character, and Corroboration.] 

§ 522. Presumption of relation. — Evidence that a person 
Vi^as in charge of property of another, apparently perform- 
ing usual duties of an employe or servant, raises a pre- 
,sumption in favor of third persons, that he stood in that 
relation. 

Norris v. Kohler, 41 N. Y., 42; rev'g 1 Siveeny [N. 

Y.), 39 (runaway team). 
S. P., Agency, §§102, 103, Employment, § 358. 

MEASURE.— [See also Quantity, and Weight. ] 

^533. Measurer. §525. Usage. 

534. Comparison. 

§ 523. Measurer. — In. the absence of statute, a measurer, 
though not officially authorized as such, may prove his own 
measurement;' but his certificate is not eviaeuce, except as 
against a party who assented to that standard or deait un- 
der a usage sanctioning it.^ 

As stipulation calling for measurement by a particular 
person, does not preclude a party from proving a deficiency 
by the testimony of any other person.^ 

^Tliomas v. Conant [Me., 18S6), 5 Atl. Rep., 533. 
^Bissel V. Campbell, 54 N. Y., 353. 
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' Bigler v. Hall, 54 JV. Y., 167 [compare Quantity, 
and Weight.] 

§ 524. Comparison. — To prove a measurement not exactly 

inown, a witness may 1)e asked how the size of the thing 

-compared with that of another which is known. 

Isbell V. N. Y. & New Haven R. R. Co., 25 Conn., 556 

(heig'ht of fence). 
S. P., Quantity. 

§ 525. Usage of trade as to what quantity is actually 
■called for by language expressive of quantity, is competent.^ 

A general usage of the place being proved,^ the burden is 
•on a party seeking to evade its effect, to prove his ignorance 
•of it. 

1 Ahb. Tr. Ev. , 304. 

2 Johnson v. DePej'ster, 50 N. Y., 66G. 

Walls V. Bailey, 49 N. Y., 464 ; limited, see Abb. Tr. 
Ev.,296n. 

MEMBERSHIP. 

§ 536. Record. § 538. Attendance. 

537. Office holding. 

§ 526. iJecord.- -Neither the record of a society,^ nor a 
statutory registry of members '■^ is conclusive. 

iHawkshaw v. Supreme Lodge, 29 Fed. iJep., 770; s. c , 

24 Centr. L. J., 129. 
Lazensky v. Supreme Lodge, 24 Blatchf. (C. C), 533; 

s. c, 31 Fed. Rep., 592. 
Cook V. Chittenden, 25 Fed. Rep., 544 (stock book). 

^ Brice, Ultra Vires, 135, n. 3, 4. 

People V. Peck, 11 Wend. {N. Y.), 604 (under statute 
requiring register to be kept of members entitled to 
vote). 

Herries v. Wesley, 13 Hun [N. Y.), 492 (list presump- 
tive evidence against stockholders). 

§ 527. Office holding.— It holding stock or membership is 
a legal qualification required for holding office, proof of 
holding office is prima facie evidence of membership or 
liolding stock. 

Butterfield v. Radde, 38 N. Y. Super. Ct. (J. & S.), 1. 

Herries v. Wesley, 13 Hun {N. Y.), 492. (This pre- 
sumption is not sufficient agamst evidence to the con- 
trary. Butterfield v. Radde, 41 N. Y. Super. Ct. 
(J. '&S.), 181; rev'g 38 Id., 1.) 
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§ 528. Attendance at meeting, raises no presumption of 
membership. 

Stevens V. Taft, 69 Mass. (3 Oraij), 487. 
Kilborn v. Rewee, 74 Mass. (8 Gray), 415. 

MERGrER.— [For kindred topics, see Election, and Intent ] 

g 529. Extiinsic evidence. § 530. Declarations and acts. 

§ 529. Extrinsic evidence. — The question whether one^ 
contract or title merged in another is no longer regarded as 
a question of law determinable only on the face of the 
papers; but extrinsic evidence is freely received, to show 
intention^ and to show how the interest of the party is 
affected, at least before a third person's right has inter- 
vened.^ 

iMurdock v. Gilchrist, 52 N. T., 242, rev'g 1 Alb. L. J., 
124 (executory contract not merged in deed if other- 
wise agreed). 

^ Smith V. Roberts, 91 N. Y., 470 (mortg-ag-e not merged 
in fee). 

§ 530. Declarations and acts. — Declarations of intent are 
not alone conclusive ; and proof of them does not preclude 
proof of subsequent acts establishing a contrary intent. 

James v. Morey, 2 Coiv. (N. Y.), 246 ; rev'g James v.. 
Johnson, 6 Johns. Ch. (iV. F.), 417. 

MESSAGE. — [And see Admissions, Conversation. Tele- 
gram and Telephone. As to effect of oral messages, and 
errors tisercin, see Oakland Ice Co. v. Maxcy, 74 lie., 294 ; 
Brown v. Leach, 107 Mass., 364 ; cases cited in note in 14 
Abh. N. C, 397, 398.] 

§ 531. Answer competent. § 582. — how proved. 

§ 531. Answer competent. — The answer returned by the 
messenger is competent as part of the res gestae of the mes- 
sage. 

McGoon u. Irvin, 1 Finn. (Wise), 526; s. c, 44 Am, 
Dec, 409. 

§ 532. — how proved. — The answer reported by the mes- 
senger on returning from making an inquiry may be proved, 
by anyone who heard it. 

Bobbins v. Richardson, 2 Bosiv. {N. F.), 248. 
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The bearer of a message calling- for an answer is com- 
petent to testif^r to the answer he reported as having 
been received, notwithstandingthe delivery of the mes- 
sage itself may have been a communication which he is 
incompetent to testify to. Hill v. Woolsey iN. Y., 
1889), 39 Alb. L. J., 359. 

IIISNOMER.— [See also, Identity, and Name.] 
;§ 533. Id contract or deed. § 534. In proceedings. 

§ 533. In coydrad or deed.— Misnomer may be proved 

^nd corrected by oral evidence, in any action, without 

bringing an action to reform the instrument. 

Cleveland v. Burnham, 64 Wise, 347 ; s. c, 25 North- 
west. Rep., 407, 409, and cas. cit. 

§ 534. In proceedings. — Misnomer in name used in the pro- 
cess and pleading is freely amendable before judgment 
"whenever the fact appears. 

Bk. of Havana v. Magee, 30 N. Y., 355; 1 Abb. New Pr. 
& F., 697. 

mSTAKE.— [See also Accidents, Accounts, Knowledge 

Intent.] 

§ 535. Mistake in certified copy. § 536. Mistake as an excuse. 

§ 535. Mistake in certified copy. — A mistake, in a certi- 

iied copy offered in evidence, may be proved by any witness 

"who has read the original instrument and the record thereof. 

Booth V. Tiernan, 109 U. S., 205 ; s. c, 27 Laiv. ed., 

907. 

§ 536. Mistake as an excuse. — For the purpose of nega- 
tiving the excuse that an act was a mistake, evidence of a 
■course of similar acts is competent as tending to show in- 
tent. 

Criminal Trial Brief, 361, § 603. 

MOON. 

§ 537. An almanac may be used to ascertain the time at 
Tvhich the moon rose or set on a specified date. 

The controversy is as to whether it is evidence, as held 
in Munshower v. State, 55 Md., 1 ; s. c, 2 Crim. L. 
Mag., 320; or only the means of refreshing the knowl- 
edge of the court or jurj^, as held in Case v. Perew, 
46 Hun {N. F.), 57; S. P., Sunrise. 
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MOTIVE AND PUKPOSE.— [For kindred topics, see Belief, 
G-OOD Faith, Explanation, Corroboration, Inducement, 
Intent, Malice. Feelings and Knowledge. As to crim- 
inal cases, see Criminal Brief, 407, § 673; 302, § 519; 370, §■ 
619, etc.] 

§ 538. Direct testimony. § 540. Motive as affecting cause of 

539. Declarations. action. 

541. Motive in suing. 

§ 538. Direct testimony. — When the motive of an act is- 
relevant, a person may testify to the motive or inducement 
which led him to do it.^ 

One who participated in a transaction may testify di- 
rectly to the purpose of any ambiguous act.- 

' Richmondville Union Sem. v. McDonald, 34 N. Y., 379' 
(holding that in an action by a corporation upon a 
subscription paper, an OjBB.cer of the corporation, ex- 
amined as a witness and having' knowledg-e upon the 
matter, may state that debts were contracted by the 
corporation on the faith of the subscription. This is 
rather a matter of fact than opinion). 

Hess V. Blakeslee, 2 N. Y. State Rep., 309 (creditor 
may testify that debtor's representations induced him. 
to delay proceeding). 

Barrett u Western, 66 5ar&. {N. F.), 205. (Plaintiff 
suing for deceit may testify that he relied on defend- 
ant's repressntations.) S. P., Inducement. 

S. P., Ross V. Terry, 63 N. Y., 613 (reliance on personal 
responsibility, competent as negativing presumptioni 
that there was no implied warranty). 

[Contra: Cullmans v. Lindsay {Pa., 1886), 4 Central 
Rep., 747 (holding that testimony to unexpressed 
motive is not competent; but the question is for tlie 

^.lury).] 

Thus it having been shown that a life policy was issued 
on the representations of the insured, the agent or 
officer of the company to whom they were made may 
testify whether the representations had any and what 
effect upon his mind, and in inducing his recommen- 
dation of the risk; and whether, but for the represen- 
tations, he would have recommended its acceptance. 
Valton V. Nat. Loan Fund Life Assurance Soc, 4 Ahh.. 
Ct. App. Dec. {N. Y.), 437 ; rev'g ]7 Abb. Pr., 268. 
[But Contra, see § 472, Inducement.] 

But if the applicant made no representations, evidence- 
as to what efl'ect facts respecting the habits of the in- 
sured would have on the minds of the insurers, is in- 
competent. Rnwls V. Am. Mut. Life Ins. Co., 27 N. 
Y., 282, 291; affg 36 Barb. {N. Y), 357; Joyce v, 
Maine Ins. Co. , 45 Me., 168; S. P., Milwaukee & St. 
P. Ry. Co. V. Kellogg, 94 U. S., 469, 473. 
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[For authorities in criminal cases, see Criminal Brief, 

376, § 622.] 
Testimony of a witness (in theinterestofhis employers), 

as to his motive in doing an act, is not conclusive. 

Courtney v. Baker, 60 N. Y., 1; dismissing appeal 

from and. overruling, 37 N. Y. Super. Ct. (J. <& S.), 

249. 

8 Osborn v. Bobbins, 36 N. Y., 365; s. c, 4 Abb. Pr., N, 
S. {N. Y.), 15; rev'g 37 Barb. {N. Y.), 481 (question 
of duress). 
Bank v. Kennedy, 17 Wall. {U. S.), 19 (purpose of pay- 
ment). 

§ 539. Declarations, as psrt of res gestce, Abb. Tr. Ei:,. 
587, 589, 636, 648. 

§ 540. Motive as affecting cause of action. — If the doing- 
of an act be legal, the motive is irrelevant to the question 
whether the act constituted a cause of action, against the 
person doing it.^ But if the doing of an act be illegal, evil 
motive may be relevant to enhance damages. 

1 Oglesby v. Attrill, 105 U. S., 605, 650 (motive of corpo- 
rate olflcers in issuing stock). 
Moran v. McClearns, 60 Barb. (N. Y.), 388; s. c, 4 Lans. 

{N. Y.), 288. 
Simpson v. Dall, 3 Wall. {U. S.), 460, 476 (motive in 

paj'ment) . 
Adler v. Fenton, 24 How. {U. S.),4.07 (transfer to evade 

creditoi-s). 
[Malicious prosecution is an apparent exception.] 
But the appearance of a bad motive for suing may be 

ground for requiring- a very clear case. Re Bennett, 

12 Nat. Bank. Beg., 183. 
The court has inherent power to guard against abuse 

of its own process. See 10 Abb. N. C, 361. 
Motive in buying a cause of action may be relevant in 

the assignee's suit in equity. See Wait on Insolv. 

Corp., 573, and cas. cited, compare 72 iV. Y., 575. 

§ 541. Motive in suing. — If there is a good cause of action, 
evil motive in suing on it is irrelevant. 
Morris v. Tu thill, 72 K Y., 575. 
Wait on Insolv. Corp., 440. 

[But extreme remedies peculiar to equity are often re- 
fused because so invoked.] 

NAME AND DESIGNATION.— [And see Identity and Mis- 
nomer.] 

§ 542. Hearsay. § 545. Omitting from testimony or 

543. Forgotten name. document. 

544. Interrogatinar to discover 546. Trade designation, 
names of witnesses. 
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§ 542. Hearsay not necessarily incompetent. 

Berniaud v. Beeclier, 71 Cal., 38; s. c, 11 Pacif. Rep., 
802. {Dictum, that witness may testify to what giv- 
en name is represented by the initial in a person's 
name, althougli his l^nowledge was acquii-ed hy liear- 

say.) 

§ 543. Forgotten name. — If a witness cannot recollect a 

name, a list of names may be read to him to ask him which 

it is.' 

Acerro v. Petroni, 1 Stark. ,100. [And see Forgotten 
Fact]. 

§ 544. Interrogating to discover names of witnesses. — 
"Witness may be protected in refusal to disclose name of 
person from whom he obtained information, if the name or 
identity is not relevant to the issue. 

State t'. Soper, 16 Jfe. 293; s. C, 33 Am. Dec, 665. 
{Held, no error to exclude an inquiry of a witness as to 
the names of the persons from whom he obtained in- 
formation which led to the arrest of the accused; for a 
witness in a criminal trial is not bound to do so.) 

S. P., Civil Jury Brief, 94. 

§ 545. Omitting from testimony or document. — A name 
of a third person is not to be omitted from testimony or a 
document otherwise competent, merely because of the in- 
criminating or scandalous connection; ^ but it may be 
omitted by consent. ^ 

1 Rex V. Walklev, 6 Carr & P., 175. 
Criminal Trial Brief, 316, § 549. 

^ If counsel agree to withhold the name, it may be writ- 
ten on a paper, identified by the witness, and shown 
to the judge, without being announced or going into 
the record. 

§ 546. Trade designation. — An expert may be asked by 
what name or designation an article or structure is gener- 
ally known or spoken of in the trade. 

Mead v. Northwestern Ins. Co., 7 N. Y., 530 (builder 
may be asked whether he would call buildings filled 
in, brick buildings). 

Downs V. Sprague, 1 Abb. Ct. App. Dec. [N. Y.), 550; 
s. c, 2 Keyes {N. Y.), 57. (Action on contract to 
supply gas fixtures : g'as-fltter competent to say 
whether gas meters are usually classified as gas fix- 
tures. 
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Pollen V. Leroy, 10 Bosw. {N. Y.), 38; afl'd in 20 N. 
Y., 549 (brand of lead). 

Compare Schmieder v. Barnay, 113 U. 8., 645; s. c, 28 
Law. ed., 1130 (holding' that an expert cannot he 
aslied whether, in liis opinion, Saxony dress goods 
were known in trade among merchants as goods of 
similar description to delaines, for tliis is a matter of 
common knowledge; hut he might be asked if " of 
similar description " is a commercial term; and if so 
what is its meaning). 

Compare Morton v. Fairbanks, 28 Mass. (11 Pick.), 
368 (holding that whether what defendant offeied in 
performance of a contract for shingles were such was 
for the jury; and that the court could not on inspec- 
tion rule that they were only chips). 

NATIONALITY. 

:§ 547. Of person. § 548. Of vessel. 

§ 547. Of person. — How proved. 

Abb. Tr. Ev., 102. [And see Naturalization.] 

§ 548. Of vessel, when incidentally involved, may be 
■ shown by any evidence; and the documentary evidence is 
not essential.^ 

A vessel at sea will not be presumed to have belonged to 

a nation whose law is different from ours.^ 

» United States v. Pirates, 5 Wheat. {U. S.), 184; s. c, 5 
Law ed., 64 (piracy). 

*Hynes v. McDermott, 82 N. Y., 41; s. c, 37 Am.'Bep., 

538; afl'g- 7 Abb. N. C, 98. 
See also United States v. Holmes, 5 Wheat. {U. S.), 
412; s. c, 5 Law. ed., 122; Murray v. United States, 17 
Wall. {U. S.), 582 ; s. c, 21 Law. ed., 682 ; Eeusse v. 
Meyers, 3 Campb., 475; and Wynkoop^s Documenting 
of Vessels. 

NATURALIZATION.— [And see NATIONALITY.] 

§ 549. Presumption. § 551. Certified copy. 

550. Best and secondary. 552. Record conclusive. 

§ 549. Presumption. — Evidence of having voted may 
laise a legal presumption of having been naturalized. 

People ex rel. Smith v. Pease, 27 N. Y., 45 ; s. c, 25 
How. Pr. (N. Y.), 495 ; aff'g 30 Barb. {N. Y.), 588 
(so held on question of legality of vote, in trying title 
to office). 
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§ 550. Best and secondary. — Naturalization cannot be- 
proved by parol,' unless a foundation for secondary evidence^ 
is first laid ; and then it may be.^ 

' Charles Green's Sons v. Salas, 31 Fed. Rep., 106. 

^Hogan V. Kurtz, 94 U. S., 773 ; s. C, ii Law. ed., 317. 

§ 551. J. cer^ifedcop?/ of a record of naturalization in an- 
other State, certified according to the Act of Congress' ad- 
missible, without further proof that it has been in the cus- 
tody of the clerk, etc. , and without extraneous proof or 
any of the preliminaries of naturalization.^ 

1 Charles Green's Sons v. Salas, 31 Fed. Rep., 106. 
United States v. Walsh, 22 Fed. Rep., 644 (indictmenfc 

for perjurj' : clerk cannot contradict fact involved In 

record). 
McCarthy v. Marsh, 5 N. F., 263; overruling Banks v. 

Walker, 3 Barb. Ch. {N. Y.), 438. 

^McCarthy v. Marsh {above cited). 

§ 552. Record conclusive. — The record if produced or 
proved by certified copy cannot be contradicted collater- 
ally, ' even by producing a declaration made in tho same 
court by the same alien, which is insufficient to sustain the^ 
judgment.3 

But a mistake in the copy can be shown, see Mistake. 

1 For the foim see 2 Abb. New Pr., 728, and for the au- 

thorities more fully Abb. Tr. Ev., 541. 

2 People i;. Snyder, 41 N. Y., 397; aff'g 51 Barb. {N^ 

Y.), 589. 
Compare St. Paul etc. Minneap. R. R. Co. v. Burton, 111 
U. S., 788. 

NAVIGABILITY. 

§ 553. Judicial notice is taken. 

People v. Gold Run Ditch and Mining Co., 66 Cal., 138,. 

144; s. c, i Pacific Rep., 1152. 
Neaderhouser v. State, 28 Ind., 257, 267. {Dictum as. 

to large rivers and point above which navigability 

ceases.) 
Tewksbury v. Schulenberg-, 41 Wise, 584, 593 (small 

streams; and usage of improving log driving by dams). 

NECESSARIES, AND NECESSITY.— [For kindred topics, 
see Care, Cause, Condition, and Effect.] 

§ 554. Opinion. — The opinion of a witness that specified 
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articles are necessaries in ordinary life, within the meaning 
of a rule of law, is not competent, i 
Otherwise as to what is necessary under a contract. ^ 
On a question for expert testimony, — such as whether a. 
jettison was necessary in a particular storm, — the opinion 
of an expert is competent.^ 

1 Whitmarsh v. Angle, 3 Code Rep., 53; s. c, Am. Law. 
R., N. S., 595 (exemption from execution). 
Poocic V. Miller, 1 Hill. {N. Y.), 108 (clothing for in- 
fant. Held, that testimony that the articles "were 
necessary," was not sufficient evidence that they were 
" necessaries," within the rule. The circumstances, 
should be shown). 
Tolles V. Wood, 16 Abb. N. C, 1; s. c, less fully 99 iV. 
Y., 616 (necessary support for benellciarj', which 
creditors cannot touch). 

^ Merritt v. Seaman, 6 N. Y., ]68. (Promise to pay for- 
whatever might be needed for the support ; opinion 
competent that certain allowances made to the party 
were proper.) 

France «. McElhone, 1 Lans. {N. Y.), 7. (Agent beings 
authorized to make necessary deductions in settling- 
claims, his opinion as to the necessity is admissible in 
his favor.) 

Oral evidence of the acts and declarations of the parties, 
showing- what they considered to be necessary, is ad- 
missible. Almgren v. Dutilh, 5 N. Y.,28. 
3 Price V. Hartshorn, 44 N. Y., 94; affg 44 Barb. {N. 
Y.), 645. 

[Compare Amstein v. Gardner, 134 ilfass., 4; cattle- 
guard: opinion held incompetent] 

NEGtATIVE.— [For kindred topics, see Contradiction, Cor- 
roboration, Explanation and Possibility.] 

§ SoS. Presumption of innocence. § 558. Official act. 
5.>6, Lack of entry in account. 559. Non-observation of witness. 

5o7. — in public record. 

§ 555. The presumption of innocence when in favor of the= 
affirmative of the issue as against an imputation of fraud 
or crime is a sufficient support to the affirmative, to throw 
on the other party the burden of proving the negative, 
even though the fact be peculiarly within the knowledge^ 
of the party having the affirmative. 

Colorado Coal & Iron Co. v. United States, 123 U. S., 

307 (reviewing- cases) 
Maxwell Land Grant Case, 131 U. S., 325, followed in^ 
United States v. Iron Silver Mining Co., 128 fJ. S.,. 
673. 
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For tbe general rule as to burden of proof of negative, 
see Civil Jury Brief, 84, 85; Abb. Tr. Ev., 771, n. 
13. 

§ 5.56. Lack of entry in account. — To prove that a person 
never had any deahngs with another, the accounts or records 
of the dealings of the latter are admissible;^ and so is the 
testimony of a witness who has examined them,^ and such 
witness may be allowed to testify to the result in the nega- 
tive, without producing the accounts themselves. ^ 

1 Contra: Mallocks v. Lyman, 18 Vt., 98; s. c, 46 Am. 

Dec, 138. But the objection goes to the weight, i^ot 
the competency of the evidence, unless the accounts 
arc those of the partj' offering them. Even then they 
ma^'' be made competent by testimony that all the 
party's dealings were recorded. 

2 Burton v. Driggs, 20 Wall.{U. S. ), 125; s. c, 22 Law. 

ed., 299; 3 Id., and see Abstkacts. 

§ 557. — inpuhlic record. — To prove the fact that an in- 
strument or entry does not appear in a public record, testi- 
mony of any person who has examined the record is compe- 
tent, i 

The certificate of the officer having custody of the record 
is competent when made so by statute ^ ; but the existence 
of such a statute does not preclude proving the fact by the 
testimony of any person.'* 

'Jackson v. Russell, 4 Wend. (JV. F.), 543. 

''As by iV. Y. Code Civ. Pro., § 921, revising 2 R. S.,o52, 

§ 12. 
^Teall V. Van Wyck, 10 Barb. {N. Y.), 376. 
Peoples. Parker, {Mich., 1887), 11 Western Eep., 182; 
s. c, 34 Northwest. Eep., 720. 
Testimonj' of a witness that he had visited the recording 
office and examined the bock of protocol or powers of 
attorney for specified years, and that between specified 
dates there was no such instrument, and there was no 
visible evidence of mutilation, the witness producing 
photographic copies of the pages, held, not sufiBcient, 
where the deed was an ancient one corroborated by pos- 
session, etc. McPhaul «. Lapsley, 20 Wall. (U.S.), 
264; s. c, 22 LaiV- ed., 344. 
SwAYNE, J., said (p. 287): It should at least have been 
shown by some one officially connected with the office, 
that the book seen by the witness was the book and the 
only book there wherein the instrument could have 
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been properly recorded, and that there was no such 
protocol anywhere in that book, or elsewhere in the 
office. It was also possible it was known in the office 
that the missing signature had been removed by some 
dishonest hand. 

§ 558. Official act. — To disprove an alleged official act, 
or the genuineness of an apparent official document, the 
officer may testify that his custom was not to do the act 
in question except under given circumstances, evidence be- 
ing also given that such circumstances did not exist in this- 
case. 

Morrow v. Ostrander, 13 Hun {N. Y.), 219. 

§ 559. Non-observation of witness. — Upon the question 
whether an alleged fact occurred a witness who had ade- 
quate opportunities of observation may testify that he did 
not observe it, as tending to disprove its occurrence, al- 
though he cannot swear positively that it never took place, 
and although it does not appear that he was watching for 
it.i 

To show his opportunity of observation, he may testify 
that he would have heard or seen it if it had occurred, if he 
can state this as a fact and not as a conclusion or opinion.* 

^ Greany v. Long Island E. R. Co., 101 N. Y., 419 (pas- 
senger on train, not hearing signal). 

S. P., Maxwell v. Harrison, 8 Gta., 61; s. c, 52 Am. Dec, 
385 (witness never heard any adverse claim of title). 

Fredenburgh v. Biddlecom, 85 N. F., 196, 202 (never 
heard him make such a claim). 

So on the question of the practical location of a boun- 
dary line, it is competent to ask a witness whose resi- 
dence and relation to the parties is such, that had 
there been a ditference between the adjoining proprie- 
tors in respect to the line, he would have been likely 
to know it, whether he ever heard of more than one 
line; and his answer, that he had not, is some evi- 
dence of acquiesence in that line. Ratcliffe v. Gary, 
4 Abb. Ct. App. Dec. (N. Y.), 4; s. c, as Radcliffe v. 
Gray, 3 Keyes, (N. Y.), 510. 

Compare Chicago & A. R. R. Co. v. Johnson (III. , 1886), 
4 Northeast. Rep-, 381. (Not error, on question of 
seriousness of injury, to refuse to allow neighbors 
and friends to testify that they never heard of plain- 
tiff's being seriously injured). 
8 Casey v. N. Y. Central etc. R. R. Co., 6 Abb. N. C, 
104, 124, with note; S. C, 8 Daly (N. Y.), 220; aff'd in 
78 N. Y., 518. 
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Hollender v. N. Y. Central etc. E. R. Co., 19 Abb. N. 

C 18 
Cliicaso etc. R. R. Co. v. Dillon, 123 III, 570 ; S. C, 13 

Western Rep., 286; 15 Northeast. Hep., 181 (bell at 

crossing). 
Burnham v. Sherwood (Me., 1888), 6 New Engl. Rep., 

637; s. c. 14 Atlantic Rep., 715 (requiring, however, 

that the witness state all the details). 

NEW PROMISE. 
§ 5G0. How proved. § 501. Presumption of knowledge. 

§ 560. How proved. Abb. Tr. Ev., 821, 823. 
§ 561. Presumption of knowledge. — There is a legal but 
not conclusive presumption that a person who made a new 
promise, knew the facts necessary to estabhsh his exemp- 
tion from liability, before making it. 

Taft V. Sergeant, 18 Barb. {N. Y.), 320. 
Compare Acquiescence. 

N'EWSPAPERS.— [And see Printing and Publication.] 

§ 502. Not evidence. § 563. Judicial notice. 

§ 563. Not evidence. — A newspaper statement is not evi 
•dence without independent authentication. 

Downs V. N. Y. Central R. R. Co., 47 N. F., 83. (News- 
paper account of accident inadmissible, without proof 
that it was an original memorandum, or that it em- 
bodied statements made by the parties at the time.) 

Child V. Sun Mut. Ins. Co., 3 Sandf. (N . Y.), 26. (For- 
eign newspaper inadmissible to prove deviation, un- 
seaworthiness, etc.) 

Fosgate v. Herkimer Manuf. Co., 9 Barb. (N. Y), 287; 
see further decision, in 12 Id., 352 (death notice : com- 
pare, as to facts of pedigree. Abb. Tr. Ev., 90-100). 

§ 563. Judicial notice not taken of the meaning of the 
usual printer's abbreviations of dates for insertion, at 
the foot of advertisements. 

Johnson v. Robertson, 31 3Id., 476, 489. 

NOTICE. — [As to proving the actual mental state of knowl- 
edge or suspicion, see Belief, Knowledge, Intent, and 
Good Faith. As to communication of information, see also 
Conversation, Letters, Mails, Message, Telegrams, and 
Telephone.] 

-§ 504. Anonymous letter: stranger. § 566. Notice to agent. 

564a. Possession. 567. — not received in principal's 

565. Notice to cliarge witli fraud. business. 
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§ 568. — agent with conflicting § 571. Authentication, 

duties. .572. Record and index. 

569. — sub-agent. 573a. Lis pendens. 

570. Notice to director, etc. 

§ 564. Anonymous letter : stranger. — An anonymous let- 
i,er not sufficient to charge with notice. ' 
Otherwise of information from a stranger.^ 

iFiilo V. Jones, 3 Abb. Ct. App. Dec. [N. Y.), 131 (no- 
tice to charge city with neg-lig-ence) . 

3 Hadencampi'. Second Ave. R. R. Co., 1 Sweeny {N. Y.), 
490. (Defect in R. R. vehicle). 

§ 564a. Possession, as notice. 

See the histor}'' and illustrations of the rule in 19 Abb. N. 
C.. 296, note; Abb. Tr. Ev.,717; Hodge's Ex'rs. v. 
Amerman, 40 N. J. Eq., 99 ; s. c, t Atlantic Rep., 
257 ;3 Central Rep., 741 ; Pope v. Allen, 90 N. Y., 298 
(open and notorious character of possession); Farmers' 
& Merchants' National Bank v. Wallace, 45 Ohio St., 
152;S. C. ,12 Northeast. Rep., 439 (possession by hus- 
band and wife); Brinser v. Anderson (Pa., 1888), 10 
Central Rep., 776,779 (possession underlease). 

§ 565. Notice to charge with fraud. — It is now settled 
"that the rule that facts sufficient to put a party on inquiry, 
■coupled with failure to exercise due diligence in making in- 
-quiry, charges the party with notice as matter of law, only 
-applies for the protection of some actual outstanding title, 
lien, equitable interest, or trust constituting a special equi- 
ty. It does not apply in the case of one claiming under a 
fraudulent conveyance who is in fact innocent of any guil- 
tj knowledge or actual suspicion. 

Parker v. Conner, 93 N. Y., 119, and cas. cit. 

§ 566. Notice to agent. — The rule that a principal is 
chargeable with knowledge of facts communicated to or ac- 
quired by his agent in the course of the transactions in which 
ihe agent represented the principal, unless the communica- 
"tion of such fact to the principal by the agent would involve 
a positive breach of duty, * applies in the case of a continuous 
-agency involving a long series of transactions of the same 
general character, to knowledge acquired by the agent in any 
, of such transactions so as to affect the principal in any later 
transaction in which the agent as such is engaged and in 
-which the knowledge is material. ^ 
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1 This rule is sustained by the great current of authority, 

both in America and Eng'land. 
See articles (and cases collected) in 13 Weekly Law. 

Bui, 183; 36 Am. Dec, 188, 200. 
Wade on Notice, 3d ed., § 687. 
Slattery v. Schwannecke, 44 Hun {N. Y.), 83, and cas.. 

cit. 
United States v. 278 Barrels, 11 Wall. {U.S.), 356. 
The circumstance that the solicitor had an interest not 

to disclose sucli fact is immaterial. Bradley v. Riches, 

L. E. 9 Ch. Div., 189. 
S. P., Innerarity v. Merchants' Nat. Bank, 139 Mass., 

332; s. c, 1 Northeast. Rep., 282, 285. 

2 Holden v. N. Y. & Erie Bank, 72 N. Y., 286. 

For the application of the principle to the relation of 
Attorney and Client, see Saffron- Walden Building- 
Soc. V. Rayner, L. R. 14 Ch. Div., 406; S. C, 43 L. 
T. R. (N. S.), 3 (holding' that successive retainers, 
are not a continuous employment within the rule); 
Hulbert v. Douglass, 94 N. C, 123, and Carter v. 
Ottawa, 24 Fed. Rep. , 546 (knowledge of attorney 
who acted both for buyer and sellei; of security); Mc- 
Cormick v. Joseph (Ala., 1888), S Southern Rep., 796^ 

§ 567. — not received in principars business. — A princi- 
pal is not chargeable with knowledge of facts communicat- 
ed to his agent where the notice was not received or the 
knowledge obtained in the very transaction in question, 
except upon clear proof that the knowledge otherwise ob- 
tained was present to his mind at the very time of the 
transaction in question. 

Constant v. University of Rochester, 111 N. Y, 604; s. 
c, 19 Northeast. Rep. , 631 (so holding where the trans- 
actions were for different principals, and eleven 
months had elapsed). 

Notice to the principal, actual or constructive, is not 
qualified by the same rule. Cox v. Andrews {N. Y., 
1889), abst. S. C, 39 Alb. L. J., 360. 

Compare Riley v. Hoyt, 29 Hun {N. Y.), 114 (holding- 
good faith not disproved by forg-otten conversation). 

§ 568. — agent with conflicting duties. — Where an agent- 
owes conflicting duties to two principals who have not 
knowledge of the double relation, notice to him, received 
in his transactions for one, is not notice to the other. 

Constant v. UniA^ersity of Rochester, 111 N. Y., C04; s. 
c, 19 Northeast. Rep., 631 {dictum). 
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§ 569. — sub agent. — Notice to a sub agent employed by 
an intermediate independent employe is not sufficieiit to 
charge the principal with notice. 

Hoover v. "Wise, 01 U. S., 308 (aff'g' 61 N. Y., 305, and 
62 Barb. (N. F.), 188); explained in Exchange Nat. 
Bk. V. Third Nat. Bk., 112 U. S., 276. 

§ 570. Notice to director or officer of corporation. — Even 
where notice to a director or other officer is not equivalent 
to notice to the corporation by reason of relating to a mat- 
ter not under his charge, it is competent as a fact from 
which notice to the corporation may be found; because the 
jury may presume that he did his duty by communicat- 
ing to the corporation the knowledge he had obtained 
and which it was material that the corporation should 
know.^ Otherwise where he was acting as a wrongdoer.^ 

1 Winnie v. Ulster County Sav'gs Inst., 37 Hun {N. Y.), 
349, 351. 

i* Innerarit-y v. Merchants' Nat. Bank, 139 Mass., 332; s. 
c, 1 Northeast. Rep., 282, 285. 

§ 571. Authentication. — Where the effect of an express 
notice depends upon its manifesting an intent or election 
on the part of the person from whom it proceeds, it must, 
if in writing, be signed and addressed sufficiently to show 
that fact. 

1 Abb. New Pr. & F., 223, 225, and cases cited. 

Payn v. Mut. Eelief Soc, 17 Abb. N. C, 53, 56. (Hold- 
ing- til at a card circular with printed signature of the 
general sec-retary, but filled out, addressed and sent 
by a local secretary, was not sufficient notice from the 
general secretary' to sustain a forfeiture.) 

§ 572. Record and index. — Under the recording acts, 
record is notice from the time of the delivery of the instru- 
ment to the recording officer ; and the fact that it is omitted 
or misstated in the index does not impair the effect of the 
notice ^ unless the statute so provides. 

But after actual record, it is notice only of the instru- 
ment as it appears upon the record ; and an error therein 
will in so far impair the effect of the notice. ^ 

'Mutual Life Ins. Co. v. Dake, 87 N. Y., 257 (record 
of mortgage); Hamilton v. Whitney', 19 Neb., 303; s. 
c, 27 Northwest. Rep., 125 (record of judgment). 
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2 Devlin on Deeds, § 649, and cas. cit. 
Compare, Manhattan Co. v. Laimbeer, 21 Abh. N. C, 
27 (rev'g 17 Id., 128, and holding that the county 
clerk's omission to record a partnership certificate left 
with him, does not, under the statute, impair its effect 
as notice). 

§ 572a. Lis pendens. — For the history and limits of the 
rule and the effect of the lis pendens statutes — 
See 3 Abb. New Pr. & F- , 12, and cases cited 

OATH. 

§ 573. Taking, how proved : in affidavit, see cases collected 
in lAhh. New Pr. & F., 20, 45: in open court, or before offi- 
cer, Id., 230-232. 

OFFICIAL CHAEACTER AND ACTS.— [See also Abb. Tr. 
Ev., 193.] 

§ 574. Judicial notice. § 576. Meeting-. 

575. Performance of duty 577. Eeports of subordinates. 

§ 574. Judicial notice. — The court may take judicial no- 
tice of regulations prescribed by a department of the 
executive, for the conduct of members of the community 
at large in matters affecting the state. 

United States v. "Williams, 6 Mont., 379; s. c, 12 
Pacific Rep., 851 (regulations of the Interior Depart- 
ment as to cutting timher on public lands). 
People ex rel. Garling v. Van Allen, 55 N. Y., 31 (gen- 
eral regulations for the military forces of the state). 
Burke v. Miltenherger, 19 Wall. (C/". -S.), 519; s. c, 32 
Law. ed., 158. (But the court will not take notice of the 
various orders issued hy a military commander. Id. ) 

§ 575. Performance of duty. — The presumption that a 
public officer did his duty is enough, between third per- 
sons, to cast the burden on him who impeaches the act.' 
But it is only available in aid of evidence of the substantive 
fact ; and cannot supply the want of such evidence.^ An 
officer is not presumed in his own favor to have done his 
duty correctly.^ 

1 Ensign v. McKinney, 13 Abb. N. C, 463; s. c, 30 Hun 
{N. r.),249. 

5 Hilton V. Bender, 69 N. Y., 75, rev'g3 JTwn (N.Y.), 1; 

s. c, 4 Supin. Ct. {T. & C), 370. 
United States v. Ross, 92 U. S., 281. 
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3 O'Brien v. McCann, 58 iV. F., 373. 

' § 576. Meeting. — A meeting of a board of officers ap- 
pearing by its record is presumed, in the absence of evi. 
dence to the contrary, to have been regularly called, i 

It may be otherwise in the absence of evidence of juris- 
diction, where the object is to justify what would other- 
wise be a trespass.^ 

1 Astor V. Mayor etc. of N. Y., 63 N. T., 567. 

Torr ti. State, 115 Ind., 188; s. c, 15 Western Rep., 
116; 17 Northeast. Rep., 386. 

2 Miller v. Brown, 56 N. Y., 383. 

§ 5T7. Reports of subordinates. — As against a public of- 
ficer or corporation, a report made by a subordinate oificer 
or other person appointed by him or them to examine and 
report upon a question of fact, is competent evidence. 

Trial of Dorn, 485, 494. (Impeachment : report of a 
person appointed by defendant to examine into the 
condition of the canals and report to the canal board, 
admissible in evidence ag-ainst defendant in proof of 
his knowledge of condition.) 

Vicksburg etc. R. R. Co. v. Putnam Bk., 30 Law. ed. 
(U. /S.), 357. (Reports of superintendent to board of 
directors, competent as to the condition of the road.) 

St. Louis Gas Light Co. v. St. Louis, 86 Mo., 495; s. 
c, 1 Western Rep., 417. (Record of the civil engi- 
neer, and register by the gas inspector, competent in 
action against city for price of gas, etc.) 

OPINIONS. — [For the various facts which may be proved by 
opinion see the titles of the fact in question, as Age, Care, 
Health, etc. For application of rules in criminal case, see 
Criminal Brief, 335, 337, § 583, etc. 

§ 578. Distinction between opinion, § 586. Assuming fact without evi- 
and observation with judg- dence. 

ment. 587. Prepondei-ance of evidence not 

579. Questions preliminary to opin- necessary. 

ion. 588. Written question. 

580. QuaUfication of expert. 589. Critical opinion of other testi- 

581. Party as expert. mony incompetent. 

582. Oh what questions competent. 590. Reason. 

583. Direct testimony on the fact. 591. Doubt. 

584. Basis of facts for opinion. 593. Uross^examination. 

585. Doubtful facts may be as- 593. Impugning expert's examina 
sumed. tion. 

§ 578. Distinction between opinion, and observation wit'ln 
judgment. — A fact of observation depending on minutiae 
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such as cannot be described to the jury with the same ef- 
fect as they justly produce in the mind of an intelligent 
observer, maybe proved by the testimony of the w^itness 
directly to the conclusion formed from such minutiae, pro- 
vided that conclusion is not mere matter of opinion de- 
duced from facts observed, but is itself a fact discerned by 
the witness in the act of observation, though it may be in 
part by the exercise of judgment.' 

This rule allows a witness to state the result of a com- 
parison, without being confined to describing his observa- 
tion of each thing compared.^ 

1 For numerous illustratiorxS see Ability, Feeling, 

Health, etc. 

2 Collins V. K Y. Central etc. R. R. Co., 109 N. F., 243, 

reversing judgment in 23 N. Y. Weekly Dig., 154, 
because engineer was not allowed to answer whether 
one engine discharged more sparks than the other, 
hut was required to state what he observed. 

§ 579. Question preliminary to opinion. — Whether one is 

offered as an expert, is qualified as such, is a preliminary 

question to be determined by the court before he gives his 

testimony.! And on this question the objector has a right 

to interpose with preliminary cross-examination upon the 

facts material to competency. 2 

1 Nelson v. Sun Mut. Ins. Co., 71 N. Y., 453; aff'g 40 N. 
Y. Super. Ct. {J. & 8.), 417. 

* Civil Jury Brief, 55 (14), citing cases. 
Contra: Fort Wayne v. Coombs, 107 Ind , 75; S. C, 5 
Western Rep. , 229 (unsound ; for though the appellate 
court may regard the question of qualification discre- 
tionary, the objector has a right to have the facts put 
upon the record by cross-examination, in order that 
the appellate court may see that there has been no 
abuse of that discretion). 

§ 580. Qualification of expert. — Either prof essional study, 
or actual experience, is enough to qualify ; both are not 
necessary. 

Hand v. Church, 39 Hun (N. Y), 303. (One having 
had much experience in paying for legal services, 
competent to testify to value.) 

Fort Wayne v. Coombs, 107 Ind., 75; s. c, 5 Western 
Rep., 335 (study without practical experience suffi- 
cient). 
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The opinion of a witness formerly practising a particular 
trade, is not rendered incompetent upon a question 
relating- to such art or trade, by the fact that he has 
abandoned its practice and eng-aged in other business. 
Bearss v. Copley, 10 N. Y., 93; S. P., Robertson v. 
Knapp, 35 N. Y., 91; s. c, 33 How. Pr. {N. Y.), 
309. 

§ 581. A party to the action may, as an expert, testify to 
his own opinion. 

Dickenson v. Fitchburg-, 79 Mass. (13 Gray), 546. 

§ 582. On what questions competent. — Superior linowl- 
edge or skill on the part of a witness does not make a case 
for expert opinion; but the question itself must be one re- 
lating to some trade, profession, science, or art in which 
persons instructed therein, by study or experience, may be 
supposed to have more skill and knowledge than jurors of 
average intelligence may be presumed generally to have. 

Ferguson v. Hubbell, 97 N. Y., 507, and cas. cit. 

§ 583. Direct testimony on the fact. — When the knowledge 
of the expert as to the particular fact in question is derived 
from his own observations, whether made in or out of court, 
he maybe asked his opinion directly upon the fact.i 

When his knowledge is derived from hearing the testi- 
mony of witnesses he cannot be asked his opinion directly 
on the fact, but an hypothetical question must be put.^ 

But it is not error to allow a direct question founded on 
what the expert has heard a previous witness state, if such 
statements are unquestioned and the jury understand that 
the opinion of the expert is given on the assumption of their 
truth. 3 

1 State V. Leabo, 89 Mo., 247; s. c, 5 Western Rep., 401. 

2 Reynolds v. Robinson, 64 N. Y., 589. 

To call for the opinion of a witness it is not competent, 
if the evidence is conflicting, to ask him whether, he 
having heard the evidence, and supposing it to be true, 
is or is not of a specified opinion ; but he should be 
asked if specified facts, assumed by the question to be 
established, are found by the jury to be true, what 
would on such facts, be his opinion on the question. 
Woodbury v. Obear, 7 Gray {Mass.). 467, 471, ap- 
proved in Comm. V. Mullins, 2 Allen {Mass.), 395. 
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3 Seymour v. Fellows, 77 N. Y., 178; aff'g 44 N. Y. Super. 
Ct. {J. & 8.), 134. 

S. P., Yardley v. Cuthbertson, 108 Pa., 395; s. c, 1 Cen- 
tral Rep., 647. 

Gates V. Fleischer, 67 Wise, 504 (question based part- 
ly on hypothetical statement, and partly on assump- 
tion of what expert had heard testified by previous 
witness in the same cause.) 

Hypothetical question, how framed, Ahh. Tr. Ev., 117, 
311. Criminal Brief, 333-5, etc., § 583, etc. 

§ 584. Basis of fads for opinion. — The opinion of an ex- 
pert can be called for, although it was formed on hearsay, 
if the question put states the facts on which the opinion is 
based, in hypothetical form, and they may fairly be claimed 
to be supported by evidence already received. 

Cushman v. U. S. Life Ins. Co., 70 N. Y., 72. (Hold- 
ing that the error in allowing a question expressly 
based on the hearsay, was not available on appeal, 
where only a general objection was made at the trial. 
The opinion was that of one physician founded on 
what another in attendance had told him.) 

By an hypothetical question on facts suggesting several 
hypotheses, an expert may be asked, what would 
have been the indications on one or another hypothe- 
sis without first proving it to be the true one. Erick- 
son V. Smith, 3 Abb. Ct. App. Dec. (K Y.), 64. 

§ 585. Doubtful facts may be assumed. — Counsel may as- 
sume facts as they claim them to exist ; and an error in the 
assumption does not make the question objectionable, if it 
is within the possible or probable range of the evidence.^ 

Hypothetical questions need not state facts as they exist. 
Each side may shape questions according to its theory, a 
> Harnett v. Garvy, 66 N. Y., 641. 

2 Cowley V. People, 83 N. F.. 464; s. c, ^S Am. Rep., 
464; aff'g 8 Abb. N. C. 1; S. C, 31 Hun (N. Y.), 415; 
Filer v. N. Y. Central R R. Co., 49 N. Y, 42; Jack- 
son t;. N. Y. Central R. R. Co., 3 N. Y. Supm. Ct. 
{T. & C), 653; afi'd in 58 N. Y., 633, on this opinion. 

§ 586. Assuming fact 10 ithout evidence. — On direct exam- 
ination, a question which assumes any material fact which 
there is no evidence to support, must be excluded. 

State V. Cross, 68 Iowa, 180. 

States. Hanley, 34 Minn., 430; s. c, 26 Northwest. 

Rep., 397. 
People V. Augsbury, 97 N. Y., 501. 
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§ 587. Preponderance of evidence not necessary. — If the 
facts assumed by a hypothetical question are not unsup- 
ported by evidence in the case, the question cannot be ex- 
cluded merely on the ground that in the opinion of the 
judge the facts are not established by a preponderance of 
evidence. 

Quinn v. Higgins, 63 Wise, 664; s. c, 34 Northwest. 
Rep., 483. (Malpractice: Judgment revei^sed for 
error in this respect, among others. ) 

The test is, whether on the state of the evidence already 
in, a finding by the jury of such facts would be sus- 
tained ; in other words, the facts assumed must be 
supported bv sufficient evidence to go to the jury. 
People V. Augsbury, 97 N. Y., 501. 

§ 588. Written question. — The court may require counsel 
to reduce his hypothetical question to writing. 

Mayo V. Wright, 63 Mich., 33 ; s. c, 5 Western Eep., 

595. 
Length of question not alone ground for exclusion. 

Mayo V. Wright (above cited). 

§ 589. Critical opinion of other testimony incompetent. — 
A qiayestion calling for expert opinion upon evidence given 
by other witnesses, which covers a great variety of facts, 
is not competent if it calls for a comprehensive and critical 
view of the testimony given and the inferences to be drawn 
from the evidence of the witnesses. 

Guitermani;. Liverpool, N. Y. etc. S. S. Co., 83 N.Y., 
358. (Error to allow question to a nautical man ; 
" under the circumstances detailed by these witnesses, 
and on the protest, and|vvhen {stating further details] 
what in your opinion should have been done by the 
persons in char,c:e." Miller, J. , says : In order prop- 
erly to for'm an opinion, the witness should have had 
full information, as to the ascertained or supposed 
state of facts upon which his opinion is based; and he 
could not be called upon to determine the truth of the 
facts sworn to before giving such opinion. Nor could 
the witness be called upon to testify unless a clear 
state of facts appeared; and it is not his province to 
draw inferences from the evidence of other witnesses, 
or to take in such facts as he can recollect, and thus 
form an opinion. . . . 

The rule, after an examination of the authorities, 
we think, is that, in a case of this kind, a nautical 
man cannot be called upon to testifj' as to his opinion 
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upon evidence given by other witnesses, which covers a 
great variety of facts and calls for a comprehensive 
and critical view of the testimony given and the infer- 
ences to be drawn from the evidence of the witnesses. 
In this case, there was a discrepancy between the pro- 
test and some of the sworn testimony, perhaps not 
verj' important, yet at the same time of sufficient con- 
sequence to call for the discrimination of the witness 
as to the bearing of different parts [facts] upon the case, 
and which might not have been fully appreciated or 
understood without the attention of the witness being 
especially directed to the subject and the various 
facts connected therewith " 

§ 590. Reason. — The expert's reason for his opinion may 
be called for on his examination in chief. 

Lewiston Steam Mill Co. v. Androscoggin Water Power 
Co., 78 Me., 274 ; s. c, 2 New Engl. Bep., 434. 

§ 591. Doubt. — Where a witness has testified to a fact as 
to which opinion is competent, as for instance identity, he 
may be asked whether he has any doubt. > 

Otherwise i£ he has declined to express an opinion.^ 

iKing V. N. Y. Central etc. E. E. Co., 72 N. Y., 607. 

s Sanchez v. People, 22 N. Y., 147, 154. Compare Belief, 
§188, p. 65. 

592. Cross-examination. — On cross-examination ab- 
stract questions, and hypothetical questions not founded 
on evidence in the case, may be put for the purpose of test- 
ing the witness.^ 

This does not make him the witness of the cross-exam- 
iner within the rule against contradicting one's own wdt- 
ness.* 

^ People V. Augsbury, 97 N. Y., 501 (holding this dis- 
cretionary with the court). 
S. P., Louisville etc. R. Co. t)..Falvey, 104 Ind., 409; s. 
c, 1 Western Rep., 868. 

2 Tucker v. Ely, 20 N. Y. Weekly Dig., 66. 

§ 593. Impugning expert's examination. — When an ex- 
pert has given testimony founded upon his own examina- 
tion, the party affected has a right to give evidence that 
adequate examination was not made. 

Laughlin v. Grand Rapids Street Ry. Co., 62 Mich., 
220 (reversing judgment for excluding such evidence). 
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ORDER OF COURT. 

§ 594. Copy. § 599. Court order or judge's order. 

595. Order iu special proceecfing. 600. Date, and term. 

596. Jurisdictioual facts. 601. Entry for purpose of proving. 

597. Best and secondary. 603. Ground. 

> 598. Informal order. 603. Impeaching. 

§ 59 i. Copy. — An order ot another court may be proved 
by an exemplified copy,' or by a copy proved or formally 
certified under seal of the court to be an examined copy; * or 
by producing the judgment roll containing a copy of the 
order. '^ 

1 Robert v. Good, 36 N. Y., 408. Compare Wilson v. 

Conine, 3 Johns. {N. Y.), 280, where the original of an 

order after decree was required. 
For distinction between exemplified and certified copies, 

see 1 Abb. New. Pr.&F., 79, 80. 
If the jurisdiction and pendency of the action are not 

proved or admitted they must of course be shown. 

2 Robert v. Good {above cited). 

Mahoney v. Gunter, 10 Abb. Pr. {N. Y.), 431 (holding 
that an order of court cannot be proved by a copy 
signed and sealed by the judge). 

^Eighmy v. People, 79 N. Y., 546 (so holding on in- 
dictment for perjury in swearing before a referee ap- 
pointed bj' the order). 
At common law the minutes were not deemed a record; 
and an order only entered on the minutes could not be 
received as evidence that a judgment had been vacated. 
Croswell v. Byrnes, 9 Johns. {N. Y.), 287; followed in 
McEnight v. Dunlap, 4 Barb. (N. Y), 36; S. P., 
Waldron v. Green, 4 Wend. {N. F.), 409. 

§ 595. Order in special proceeding. — An order made in 
a special proceeding is not admissible in evidence without 
the production of the roll or record of the proceedings in 
which the order was made. 

Mayer v. Mayor etc. of*N. Y., 67 Barb. (N Y.), 323; 
mem. of s. C. 4 Hun {N. Y), 673; reafB'g 2 Id., H06; 
s. c, 4 N. Y. Supni. Ct. {T. & C), 488 {dictum). 
Affirmed in 63 N. Y, 455. 

§ 596. Jurisdictional facts. — Recitals in the order, of the 

pendency of the action and of the jurisdictional facts, are 

evidence thereof, but not conclusive. 

Potter V. Merchants Bank, 28 N. Y., 641. (Supreme 
Court, order appointing receiver. Leading case.) 
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Dayton v. Johnson, 69 N. Y., 419 (order revoking- letters, 

reciting due service of citation). 
Contra: in the case of a receiver's petition, referred to 

in an order directing assessment of premium notes for 

losses wlien offered in evidence against a third person. 

Thomas v. Whallon, 31 Barb. {N. ■¥.), 172. 

§ 597. Best and secondary. — The non-existence of any 
order on file, does not preclude giving secondary evidence, 
after proof of loss or destruction. ' 

But it is not alone sufficient evidence of loss or destruc- 
tion to let in secondary evidence.^ 

1 Fisher v. Mayor etc. of N. Y,, 67 N. T., 73 ; rev'g 6 

Hun {N. F.), 64. 
Parol evidence is admissible to show tlaat a temporary 
restraining order had been made and signed by the 
judge at chambers, and that it had been lost or mis- 
laid, so that it could not be produced in evidence. 
Kiser v. Lovett, 106 Ind.,S2b; s. c, 4 Western Rep., 
493. 

2Eakin v. Vance, 10 Sm. & M. {Miss.), 549 ; s. c, 48 

Am. Dec, 770. 
Wright V. Nostrand, 47 N. Y. Super. Ct. (J. <& S.),U1; 
Josuez V. Conner, 7 Daly {N. Y.), 448 (holding so, es- 
pecially of a judge's order, which need not be filed). 

§ 598. Informal order. — An oral order cannot be proved,^ 
except in the few cases where a direction or decision 
given orally may be enforced. 

But the formal entiy of an order of a court, as actually 
declared, may he made at any time when necessary for the 
purpose of evidence.'^ 

And entries in the common rule book where the practice 
of the court allows them,^ and entries in the minutes be- 
fore the record has been made up, are competent evidence. 

1 Medlin v. Platte Co., 8 Mo., 235; s. c, 40 Atn. Dec., 
135. (Not error to reject testimony of one of the 
judges of a lower court, that they verbally ordered an 
act done, where no written order or entry thereof 
was made in the records. Here a county court had 
orally assented that the name of a surety might be 
struck from a bond to the countj'.) 

* People V. Myers, 2 Hun{N. Y.), 6. 

* Arundel v. White, 14 East., 216 (entry of " withdrawn 

by plaintiff's order," to show termination of suit). 
Compare, Coopwood v. Preevitt, 30 Miss., 206. 
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§ 599. Court order or judge^ s order. — An order entitled 
as made in court or reciting a hearing before the court, is a 
court order. 

Matter of Village ofKhinebeck, IQ Hun {N. Y.), 346 
(recital conclusive). 

See further as to the distinction, and indicia, and amend- 
ing, 1 Ahb. New. Pr. & F., 240, 243. 

That a judge's order made in the city of New Yoi'k is 
equivalent to a court order (with few exceptions). Id., 
245. 

§ 600. Date, and term. — An order will not be presumed to 
have been made at an irregular term. 

People ex rel. Brooklyn Park Comm's v. City of 

Brooklyn, 3 Hun {N. Y.), 596; alfd, it seems, in 60 

N. Y., 642, without opinion. 
For the significance of the date of an order, see 1 Abh. 

NewPr.& F., 393,394. 
Presumption that term was regularly held, Dallas 

County V. McKenzie, 110 U. 8., 686 ; s. c, 28 Law. 

ed., 285. 

§ 601. Entry for purpose of proving. — An order in a former 

cause may be entered now for the purpose of proving it on 

the trial of the present cause; and the present trial may be 

adjourned, to enable such order to be entered that it may 

thereupon be proved. 

Territory v. Christiansen {Dak., 1887), 31 Northwest. 
Hep., 849, and cas. cit. 

§ 602. Ground. — An order not reciting the ground may 
be presumed, in support of it when collaterally in question, 
to have been made on any ground which might have availed 
under the papers on which it was made. 

An order reciting the ground, will be presumed made 

on that ground alone. 

Matter of Valentine, 3 Abb. N. C, 285; s. c, 72 N. Y., 
184; rev'g 10 Hun {N. Y.), 83. Compare 1 Abb. New 
Pr. & F., 252. 

§ 603. Impeaching.- — An order of court may be impeached 
for fraud and collusion in obtaining it. 

Mandeville v. Reynolds, &S N. Y ., 528 ; aff'g 5 Hun (N. 
Y.), 338. [See also Stilwell v. Carpenter, 2 Abb. N. 
C, 238 ; Wilmerdings v. Fowler, 15 Abb. Pr. N. S. 
{N. Y), 86.] 
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OWNERSHIP.— [lor kindred topics, see Assignment, Gift, 
Claim, Delivery, Possession. As to Real Property, see 
Title.] 

§ 604. Direct testimony. § 609. Entries in account. 

605. Possession. 610. Source of ownership. 

606. — of written instrument. 611. — producing document. 

607. Hearsay. 613. Continuance. 

608. Marks, signs, etc. 

§ 604. Direct testimony. — Where ownership is incidentally 
involved, a witness may testify directly to it as a fact, sub- 
ject to cross-examination. 

De Wolf V. Williams, 69 N. Y., 622; Ahh. Tr. Ev., 594, 
623. 

Nelson v. Iverson, 24: Ala,, 9 ; s. c, with note, 60 Am. 
Dec, 442. 

So as to whether goods " belonged " to a specified per- 
son, Rocke V. Meiner, 34 N. Y. Super. Ct. {J. & 8.), 
158. 

— For the contrary rule see Dunlap v. Berry, 4 Scam. 
{III.), 327 ; s. c, 39 Ain. Dec, 43. 

§ 605. Possession. — When ownership is incidentally in- 
volved, evidence of possession is sufficient to go to the jury, 
in the absence of evidence tending to explain the possession 
otherwise. 

Fishi'. Skut, 21 Barb. {N. Y.), 333. (Action for killing 
sheep by defendant's dog : proof that they were killed 
on plaintitf's premises, sufficient.) 

State V. Boone, 70 il/o., 649 (possession in seller justifies 
buyer, as against charge of larceny) . 

People V. Nelson, 56 Cal., 77 (possession suflicient, as 
against thief, on trial for robbery or larceny-). 

Nichols V. State, 68 Wise, 416; s. c, 32 Northwest. 
Rep., 543, 547 (exclusive possession, occupancy and 
control of railroad car by express company, prima 
facie shoAvs ownership ; on indictment for breaking 
and entering). 

§ 606. — of written instrument. — In case of a written in- 
strument, even when ownership is directly in issue, pos- 
session is sufficient without showing how it was acquired, 
if the instrument be payable to the person producing it, or 
to bearer ; in the absence of evidence tending to explain 
the possession otherwise,^ or raising suspicion as to how it 
was acquired. - 

If not so payable, possession is not alone evidence of own- 
ership.'* 
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^Gibson v. National Park Bank, 98 N. Y., 87 (possession 
of check payable to order of possessor, explainable 
by evidence of fiduciary capacity). 

* See Delivery. 
Brown v. Taylor's Committee, 33 Gratt. (Fa.), 135, 
overruling Bell v. Moon, 79 Va., 341. (If A. vi^rites 
an obligation to B. on the fly leaf of a book belong- 
ing to C, the paper belongs to C, but this fact, even 
in addition to the possession, is no evidence that the 
obligation belongs to C.) 
But the executor's possession of unendorsed negotiable 
paper in terms payalile to the order of the testator, is 
evidence of ownership. Scoville?;. Landon, 50 N. Y., 
686. 

§ 607. Hearsay. — Neither general reputation, nor evi. 
dence of whose the thing was called in the family, ^ is com- 
petent as tending to show ownership, unless in connection 
with evidence bringing the fact home specifically to the per- 
son against whom it is offered. 

1 Curtis V, Packer, 4 N. Y. Weekly Dig., 12. 
Panty v. Wahle, 16 Id., 463. 

§ 608. Marks, signs, etc. — The existence of the usual in- 
dicia, such as brands upon cattle,^ marks upon packages 
of goOds,^ and inscriptions of names on signboards,^ are 
competent as tending to show possession and ownership. 

They may be proved by one who has read them without 
producmg the thing itself. < 

1 State t;. Cardelli, 19 Neb., 319; s. c, 10 Pacif. Rep., 

433, 440. (Brands and marks competent as evidence 
of ownership of cattle unless excluded by statute.) 

People V. Bolanger, 71 Cal., 17; s. c, 11 Pacif. Rep., 
799 (unrecorded earmark). 

But see as to effect of unrecorded statutory brand, 
Alexander v. State, 34 Tex App., 136; s. c, 4 South- 
west. Rep., 840. 

To show mistake in brand, evidence is competent that 
by accident brands are sometimes inverted which 
may give the character • used a different significance 
or value. Boren v. State, 33 Tex. App., 33 ; s. c, 4 
Southwest. Rep., 463. 

2 Taylor v. United States,3 How. ( JJ. -S:),197; s. c, 11 Law. 

ed., 559. (On a question of fraudulent importation of 
goods, an invoice of other goods entered at another 
port, but marked like those seized, is proper evidence 
to strengthen the true ownership of packages with 
his mark.) 
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3 Abb. Tr. Ev., 591. 

* Criminal Trial Brief, 262, § 438. 

§ 609. Entries in accounts. — The entries in the accounts 
of the alleged possessor or owner are not competent in his 
own favor, as evidenee of ownership or possession,^ unless 
made as part of the res gestce of an act already properly in 
evidence, or otherwise regularly proved in connection w^ith 
testimony of. a witness.^ 

1 Brown v. Thurber, 58 How. Pr. (N. Y.), 95 ; {N. T. 
Ct. of. App.), mem. of s. C, 77 N. Y., 613. 

^ See Accounts. 

§ 610. Source of ownership. — Where ownership is directly 
involved, evidence of sale and delivery to the alleged owner 
by one who was in possession, raises a legal presumption of 
ownership, ^ in the absence of anything to impair the pre- 
sumption of the seller's ownership or power to sell, arising 
from his possession.^ 

If the sale was on execution ^ or attachment * the process 
must be proved, and, as against a party to the action, is 
enough.^ As against a stranger the judgment must be 
proved.^ 

1 McKeage v. Hanover Fire Ins. Co., 81 N. Y, 38 : s. c, 

37 Am. Rep., 471, with note; atf'g 16 Hun {N. Y.), 239 

(movable lixtures sold by one in possession of them and 

of the realty) . 
Holbrook v. N. J. Zinc Co., 57 N. Y., 616 (transfer of 

stock. 
As to ownership as dependent on Installment Sales, see 

21 Abb. N. C, 189; on Conditional Sales, 15 Id., 394 n. 

2 Atkins V. Hosley, 3 N. Y. Supm. Ct. (T. C), 322 

(judgment against seller competent to disprove his 

title). 

3 Yates V. St. John, 12 Wend. {N. Y.), 74 ; S. P., Dane 

V. Mallory, 16 Barb. {N. Y), 46.. 

* Goodman v. Moss, 64 3Iiss., 303; s. c. Southern Rep., 
241. 

5 Yates V. St. John (above cited). 

»Id. 

§ 611. —producing document. — To prove a bill of sale* on 
mortgage^ as the source of title, the instrument must be 
produced, or a foundation laid for secondary evidence 
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Otherwise of a bill of parcels or receipt accompanying an 
oral sale.* 

1 Dunn V. Hewitt, 3 Den. {N. T.), 637. 

2 George v. Toll, 39 How. Pr. {N. T.), 597. 
S. P., Bray v. Flickinger, 69 Iowa, 167. 

»Ahh. Tr. Ev., 633. 

§ 612. Continuance. — The presumption that a fact 
shown once to have existed, continues, applites to owner- 
ship.^ 

1 Hagar v. Clark, 78 N. Y., 45; rev'g 13 Hun (N. Y.), 
534 (general owner of ship presumed to continue such 
during voyage under charter party). 
Fry V. Bennett, 38 N. Y., 334; aff'g 3 Bosw. {N. Y), 300. 
(Proprietor of a newspaper in 1848 and 1849, presumed 
to continue such in 1851.) 

PAYMENT. — For other points, see Trial Evidence; also Ac- 
counts.] 

§ 613. Exchanging receipts. § 614. Entry in bank books. 

§ 613. Exchanging receipts. — Payment may be proved 
by exchange of receipts or setting off one debt against an- 
other without passing cash. 

See James v. Cowing, 83 N. Y., 449; rev'g 17 Hun {N. 

Y.), 256. 
Spargo's Case, L. B. 8 Ch. App., 407, 412. 
The Heinrich Bjorn, 49 L. T. E., N. S., 405. 
Brant v. Ehlen, 59 Md., 1. 
Holcomb V. Campbell, 43 Hun (N. Y.), 398. 
Contra: of mere set-off when relied on to satisfy statute 

of frauds. Mattice v. Allen, 3 Abb. Ct. App. Dec. 

(N. Y.), 248; rev'g 33 Barb. (N. F.), 543. Walrath 

V. Richie, 5 Lans. {N. Y), 362. 

§ 614. Entry in bank books. — Payment may be proved by 
the entry of a charge of a check and corresponding credit 
in the books of the bank, with the same effect as if the 
money had been actually paid and repaid. 
Pratt V. Foote, 9 N. Y, 463, 468. 

PERFORMANCE. — [I'oJ^ kindred topics, see Delivery, and 
Inducement.] 

§ 615. Direct testimony. — A question which calls for a 
general summary or opinion of the witness as to whether 
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a person has done as agreed, is inadmissible ; the testimony 
should be confined to a statement of what was done. 
Nicholl V. White, 41 Hun {N. Y.), 152. 

PHOTOGRAPHS, MAPS, PLANS, ETC.— [As to what facts 
these may be received to show, see Condition, and Iden- 
tity.] 

§ 616. Copy. § 619. Lay figures inserted. 

617. Witness-to correctness. 930. Conflict of evidence. 

718. Preliminary question. 

§ 616. Copy. — A photograph is not incompetent merely 
because not an original, but copied from an original photo- 
graph. 

Wilcox V. Wilcox, 46 Run (iV. Y.), 32. 

§ 617. Witness to correctness. — In ordet to prove the 
correctness of a photograph it is not necessary to call the 
person who took it ; nor that the witness should be able to 
say from what point it was taken. 

Archer v. TST. Y. New Haven etc. R. R. C, 106 N. F., 

589. 

§ 618. Preliminary question. — The preliminary question 
whether a plan, etc. , shown is correct, is proper, though 
leading. 

Stuart V. Binsse, 10 Bosw. (N. Y), 436. 

§ 619. Lay figures inserted. — A photograph is not incom- 
petent because persons were stationed to be taken in it to 
indicate the points at which stood the actors in the scene 
involved in the issue. 

People V. Jackson, 111 N. F., 362 ; s. c, 19 Northeast- 
ern Rep. , 54 

§ 620. Conflict of evidence. — Mere conflict or evidence as 
to correctness does not render a map, plan or photograph 
incompetent -^ but the adverse party may put in one he 
deems correct.^ 

1 Moon V. State, 68 6a., 687, 695 (homicide: diagram pre- 
pared for purposes of the trial). 

PLACE.— [As to Boundaries and Distance, see those titles.] 

§621. Judicial notice. §623. Inferring from proximity. 

622. — political division. 
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§ 621. Judicial notice. — The court may judicially notice a 
place by reason of the historical ' or geographical * familiar- 
ity of its name. 

^ Hart V. Bodley, Hard. (Ky.), 98 (name of a battlefield 

used in describing premises). 
Bond V. Perkins, 4 Heisk. {Tenn.), 364 (place within 

confederate lines). 
Compare Boston v. State, 5 Tex. App., 383 (reversing 

conviction on the ground that the court could not take 

notice that a given locality on the road between two 

towns was within a specified county). 

« Cash V. Auditor of Clark Co., 7 Ind., 227 (falls of Ohio 
river). 
[See cases on the general subject collected in Am. Law. 
Eev., Sept., 1885.] 

§ 622. — political divisions. — The rule that the court will 
take notice of political divisions does not require it to take 
notice of local divisions made by local officers as distin- 
guished from those made by the legislature or by public act 
of some branch of the executive department of the state 
government. 1 

It may " but is not bound ^ to notice that a certain railroad 
runs through a given county. 

' Bragg V. Commissioners of Rush Co., 34 Ind., 405, 410 
(refusal to notice that there was no town in the state 
of a given name, because county commissioners may 
form and name a town). 

2 Indianapolis etc. R. R. Co. v. Case, 15 Ind., 42. 

•J Indianapolis etc. R. R. Co. v. Stephens, 28 Ind., 429. 

§ 623. Inferring from proximity. — The place of an occur- 
rence as whether within or without a specified county or 
other division, may be inferred from evidence of proximi- 
ty to a place within that county or division. 

Indianapolis etc. R. R. Co. v. Stephens, 28 Ind., 429. 

(Proof that an accident happened within half a mile 

of the town held sufficient that it happened within the 

county.) 
For other illustrations, see Criminal Trial Brief, 413, 

§§ 681-683. 

POPULATION. 

§ 624. Judicial notice may be taken of the popxilation of 
counties, towns, cities, etc. 
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Farley v. McConnell, 7 Lans. {N. T.), 428 ; afT'd, without 
opinion, in 52 N. Y., 630. 

State V. Dolan, 93 3Io., 467; s. c, 13 Western Rep., 
259; 6 Southwest. Rep., 366. 

And the national census is admissible for the purpose. 
Fulham v. Howe, '60 Vt., 351; s. c, 6 New Engl. 
Rep., 663; 14 Atl. Rep., 653. See also Judicial no- 
tice. 

POSITION.— [For kindred topics, see Condition and Place.] 

§ 625. Direct testimony. — Testimony of a witness to the 
place or position of an object he observed is not rendered 
incompetent by his quaUf ying the statement by indicating 
the reason why he judged it to be so; ^ as distinguished from 
testifying to mere matter of opinion. ^ 

1 Hallahan v. N. Y. Lake Erie & W. E,. K. Co., 102 JSF. Y., 
194. 

Manke v. People, 17 Hun {N. F), 416; approved in 
State V. Jones (Kans.), 8 Crim. L. R., 148. 

POSSESSION.— [For kindred topics, see Delivery, Claim, 
Intent. As to personal property, see also Ownership; as 
to real property. Title.] 

§ 626. Direct testimony. § 629. Judgment ag-ainst third per- 

637. Title. son. 

628. Paying tax, etc. 630. Presumption of continuance. 

§ 626. Direct testimony. — Actual possession, or occupa- 
tion, of lands or chattels, as distinguished from legal or con- 
structive possession, is a fact of observation, and may be 
testified to directly by a witness, > subject to cross-examina- 
tion on details. 

Otherwise of the possession of what is shown not to be in 
the actual occupation of anyone, such as unenclosed wood- 
land." 

Fisher t;. Bennehotf, 121 III., 436; s. c, 11 Western Rep., 
83; 13 Northeast. Rep., 150. 
I Hardenburffh v. Crary, 50 Barb. {N. Y.), 32. 

' Knapp V. Smith, 37 N. Y., 377 ; Abb. Tr. Ev., 590, 594, 

623, 635, 692. 

* And a witness who has described in detail his acts, may 
be allowed to characterize those acts as a taking of 
possession. Keller v. Paine, 34 Hun {N. Y.), 167, 
176. Such testimony has no weig-ht against facts 
showing precisely what was done. Steele v. Benham, 



Possession — Continued. 2^3 

84 N. Y., 634 ; rev'g 21 Hun {N. Y.), 411 (mort- 
gagee's testimony that he took and kept possession). 

^Miller v. Long Island R. R. Co., 71 N. Y., 380; rev'g 
9 Hun {N. Y.), 194. 

§ 627. Title. — Evidence o£ title raises a legal presumption 
of legal or constructive possession, ' but not of actual pos- 
session or occupancy.^ 

iPope V. Hanmer, 74 N. Y., 340, 245 ; aff'g 8 Hun (N. 
Y.), 265. 
Ahh. Tr. Ev., 692. 

2 Churchill y. Onderdonk, 59 lY. Y., 194; Abh. Tr. Ev., 

717. 

§ 628. Paying tax, etc. — Payment of taxes, etc., upon 
unoccupied, uninclosed and unimproved lands is no evi- 
dence of possession.^ Otherwise of payment of license fee 
for occupied premises.^ 

1 Miller v. Long Island R. R. Co., 71 N. Y., 380; rev'g 9 
Hun {N. Y.), 194. 
S. P., Thompson v. Burhans, 61 N. Y., 53; rev'g 67 
Barh.{N. Y.), 360. 
"Wing V. Disse, 15 Hun {N. Y.), 190. (Evidence of 
payment of a license fee for a saloon kept on the 
premises, and of the name over the door, is admissi- 
ble to show possession.) 

§ 629. Judgment against third person. — A judgment 
awarding possession, or other legal proceedings founded on 
possession, are conipetent even against one who was not a 
party thereto, not for the purpose of concluding him as to 
title or right, but as showing possession and how acquired. 

Chirac-y. Reinicker, 11 Wheat. (U. S.), 380; s. c, 6 

Law. ed., 474. 
Bradt v. Church,- 39 Hun {N. Y.), 363. 
And see Nickerson v. Thacher, 146 Mass., 609; s. c, 

6 New Engl. Rep., 373; 16 Northeast. Hep., 581. 

§ 630. Presumption of continuance. — Whether there is a 
presumption that actual possession shown once to have 
existed, continued, depends on circumstances. 

Cleveland v. Crawford, 7 Hun {N. F.), 616 (holding that 
there is not for the purpose of enabling one to bring 
an action to determine conflicting claims). 

Bethel v. Linn. 63 Mich., 464; s. c, 6 Western Eep., 167, 
170 (continued possession of merchandise in a stock of 
goods, for sale, not presumed). 
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Continued possession of money is not presumed, but 
rather the contrarj^ Ogden v. Wood, 51 How. Pr. 
(N. F.), 375, 377 (holding that the presumption of 
the continuance of a fact would not sustain a creditor's 
action to reach merely money, shown to have been 
once received). 

Contra : Bockenstead v. Perkins, 73 Iowa, 23; s. c, 34 
Northwest. Rep., 488 (money presnmed to remain in 
g-uardian's hands, six days, in order to charg-e new 
bondsmen). 

POSSIBILITY.— [For kindred topics, see Cause, and Nega- 
tive. ] 

§ 631. What could have been. — On a matter vrithin the 
experience of men in the ordinary walks of life and of com- 
mon observation, the question what could have been done 
by another person under given circumstances, is not com- 
petent. ' 

But on a question requiring special knowledge a skilled 
witness may be asked such question.'' 

'Jones V. State, "71 Ind., 66 (whether deceased seated at 
a window could have seen an assailant who flred from 
without, not competent). 
Hag-gerty v. Brooklyn City etc. E. R. Co., 61 N. Y., 
624; s. c, 6 Abb. N. C, 129 n. (Unskilled wit- 
nesses of a casualty cannot be asked if anything 
could have been done to have prevented it.) 

2Mott V. Hudson R R. Co., 8 Bosw. {N. Y.), 345. (A 
witness who testifies that he is somewhat familiar 
with railroad brakes and their operation, has used 
them, and knows which are the best, is competent to 
testify as to the distance within which any given 
train can be stopped, with a designated class of 
brakes and a given number of brakemen.) 
Freeman v. Travelers Ins. Co., 144 Mass., 572; s. c, 12 
Northeast. Rep., 373 (conductor competent to testify 
that train might have been stopped sooner than it 
was). 

PREGNANCY.— [For kindred topics, see Condition, Feel- 
ings, Health.] 

§ 633. Opinion. § 633a. Inspection. 

§ 632. Opinion — A married woman who has borne chil- 
dren and who had adequate opportunity of observing a 
woman, may testify whether her physical appearance was 
like that of other women when pregnant. 
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Doe V. Roe, 33 Hun (N. Y.), 638 (so held of evidence in 
mitig-ation of slander in imputing unchastity). 

§ 632a. Inspection by jury of matrons, or by medical ex- 
pert. 

1 Bish. Cr. Pr., § 1334; 3 Harv. Law Rev., 45. 

PREMISES. — [For kindred topics, see Condition, and Iden- 
tity.] 

§ 633. Oral evidence is competent to show whether cer- 
tain parts are or are not parcel of premises ambiguously 
described in any written instrument,' unless the ambiguity 
renders it void on its face for uncertainty. 

Gary v. Thompson, 1 Daly {N. F.), 35. 

Crawford v. Morris, 5 Gratt. {Va.), 98. 

See Abb. Tr. Ev., 537. 

1 Atkinson v. Cummins, 9 How. (U. 8.), 479, 485; s. c, 
with note, 12 Laiu. ed.,2-i3 (sheriff's deed; oral evi- 
dence of how mistake occurred, and what took place 
at the sale; and of the practical construction put by 
the purchaser, etc., competent). 

Sargent v. Adams, 3 Gray (Mass.), 73; s. c, 63 Am. 
Dec, 718. (Oral evidence is admissible to explain a 
patent ambiguity in a written agreement to lease 
" for a term of tenyears the ' Adams House ' so called," 
by showing that the intention of the parties was to 
include only that part of the building fitted up as a 
hotel by the name of " The Adams House " and not 
the separate stores which occupied the whole of the 
gi'ound floor except the part used as an entrance to 
the hotel.) 

Hall V. Benner, 81 Arn. Dec, 394 (error to exclude oral 
evidence offered to show whether a shop, dam, etc., 
were included in a sale of certain lots of land; saying 
that when the extent of the claim is not apparent on 
the face of the deed, evidence of what was usually let 
or occupied with the land, mill .or manor conveyed, is 
competent). 

Frantz v. Ireland, 66 Barb. {N. Y.), 386 (description in 
iudgment roll). 

Patch V. White, 117 U.S., 310; S. P., Abb. Tr. Ev., 
143 (wills). 

Christ V. Thompson {Pa., 1886), 3 Centr. Rep., 533 (lo- 
cation of adjoining tracts, competent). 

Dardonville v. Lewis, 7 N. Y. Weekly Dig., 188 (deed 
of adjoining tract not competent). 

PRESENCE.— [For kindred topics, see Absence.] 
§ 634. Constructive. — Presence for the purpose of prov- 
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ing the accused to have been a principal in a crime, must 
be prpved ; but constructive presence is enough. 

McCarney v. People, 83 JST. Y., 408, 413; Folgek, J., 
says : " Constructive presence is made out when it is 
shown that he acted with another in the pursuance of 
a common design ; that he acted at one and the same 
time for the fulhllment of the same preconcerted end 
and was so situated as to he able to give aid to his 
associate, with a view to insure the success of the 
common enterprise. A waiting and a watching at a 
convenient distance is enough ; as if, in a case of lar- 
ceny, he he placed where he may learn of the where- 
abouts and movements of the custodian of the prop- 
erty, and be prepared to lure him away, or to retard 
him, or to give timely warning of his approach." 

FEINTING. 

§ 635. Comparison. § 635a. Several impressions of same 

issue. 

§ 635. Comparison. — Fi'om a comparison of the types, 
devices, etc., of two newspapers, one of which is clearly 
proved, and the other imperfectly, the jury may infer that 
both were printed by the same person. 

McCorkle v. Binns, 5 Binn. (Pa.), 340 ; s. c, 6 Am. 
Dec. , 420. 

§ 635a. Several impressions of same issue. — It is enough 

to produce one copy with testimony that the copy to which 

the evidence relates was similar in all respects. 

Euff V. Bennett, 4 Sandf. {N. Y.), 120; and see Same v. 
Same, on appeal, 6 N. Y., 337 (libel). 

QUALITY. — [For kindred topics, see Adulteration, Condi- 
tion, CoNSTEUCTiONj and Identity. 

§ eSfi. Direct question. § 638. Inspection in court. 

637. Comparison ; reference to 
otlier specimen. 

§ 636. Direct question. — On a subject not within the com- 
mon knowledge and experience of men in the ordinary 
walks of life and of common education, an expert witness 
who has testified to the facts may be asked directly as to 
quality, as for instance whether cabinet work was a good 
job, and well done;i or whether a specified invention was 
equal to the best.^ 

» Ward V. Kilpatrick, 85 N. Y., 413, 416. 
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»Scattergood v. Wood, 79 JV. Y., 263; S. C, 35 Am. Rep., 
515. 

[The competency to testify to quality is not confined to 
professional experts; but such testimony is received 
from any person having- a practical conversance with 
articles of the kind. 

Tlius farmers and dairymen well acquainted with milk, 
and showing themselves competent to judge whether 
it was diluted or not, are competent to testify 
whether milk looked and tasted like milk and water. 
Lane v. Wilcox, 55 Barh. (N. Y.), 615. 

And one who drank beer, may be required to say 
whether he thought it was lager beer. Comm. v. 
Moinehan, 140 Mass., 463; s. c, 1 New Engl. Rep., 
591]. 

Under a contract of purchase of an article of merchan- 
dise of a specified grade, which contract was couched 
in technical terms and abbreviations; plaintiff ten- 
dered with the goods a^ certificate of the quality by 
certain chemists. Held, in an action for the unpaid 
price, that at was competent to prove the meaning of 
the technical terms of the contract according to the 
I custom of the trade, and that by such custom the cer- 

tificate offered was recognized as evidence of quality. 
Baker v. Squier, 1 Hun (N. Y.), 448; s. c, 3 N. Y. 
Supm. Ct. {T. & C), 465 (compare Measuee). 

§ 637. Comparison; reference to other specimen. — On the 
question of the quality of an article it is competent to prove 
the quality of another, if evidence be also given that the 
two were of the same quality.^ Otherwise not.^ 

Ames V. Quimby, 106 U. S., 342; s. c, 27 Law. ed., 100 
(goods furnished to another person, proved to be of 
same quality as those furnished to the party). 

3 Albany & Rensselaer Co. v. Lundberg, 121 U. S., 451; 
S. C, 30 Law. ed., 982; 7 Sup. Ct. Rep., 958 (evidence 
as to product of mine in previous years, incompetent 
without showing identitv of quality). 

Fillo V. Jones, 2 Abb. Ct. App. Dec. {N. Y.), 121; s. c, 
4 Keyes {N. Y.), 328 (holding thus also of fireworks). 

Campbell v. Russell, 139 Mass., 278; s. c, 1 Northeast. 
Rep., 345 (different houses) . 

Morawetz v. McGovern, 68 Wise, 312; s. c, 32 North- 
west. Rep. , 290 (construction of ice boxes). 

§ 638. Inspection in court.— On the question of the qual- 
ity of a thing which requires testimony of experts, — such 
as the mortar used in a building which fell, — a sample may 
be exhibited to the jury, and a specimen of a good article of 
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the same kind proved to be good may be shown them for 
comparison. 

People V. Buddensieck, 103 N. Y.,'i87, 498 ; S. C, 5 N. 
Y. Crim. B., 69 ; aff'g-4 Jd„ 330, 362. 

QUANTITY.— [For kindred topics, see Measure, and 
Weight.] 

§ 639. Direct testimony. § 641. Comparison. 

640. Re-count. 

§ 639. Direct testimony. — Quantity is a subject in refer- 
ence to which a witness may testify directly upon personal 
observation.! And a question calling for the witness' an- 
swer to the best of his judgment, is not objectionable as 
calling for mere opinion.^ 

Bass Furnace Co. v. Glasscock, 83 Ala., 453 ; s. c, 3 

Southern Rep., 315. 
Collins V. N. Y. Central etc. E. E. Co., 109 iV. Y., 243 ; 
(rev'g-33 N. Y. Weekly Dig., 154, for exclusion of 
such i|Ucstion). 
^Townsend v. Brundage, 6 N. Y. Supm-. Ct. {T. & C), 
537; m6m. of s. C, A Hun (N. Y.), 364. 
Compare, Thomas v. Kenyon, 1 Daly {N. Y.), 132 (non- 
expert not competent to testify to quantity of rain 
falling on specified area). 

§ 640. Be-count. — To show a mistake in a count it is com- 
petent to prove a re-count made by another person though 
at a different place and time. 

Standard Oil Co. v. Van Etten, 107 U. S., 325, 333; S. C, 
27 Law. ed., 319 (holding that in the absence of evi- 
dence, it would not be presumed that any articles 
were lost in course of transmission to such other 
place, by regular shipment). 

§ 641. Comparison. — To prove a quantity not exactly 

known it is competent to show how far it went as materials 

for given work, the quantity required for which is known. 

Miller v. Shay, 142 Mass., 598 ; s. c, 3 New Engl. Rep., 

133 (quantity of sand shown by number of casks of 

lime used with it in making mortar). 

S. P., Measure, § 534. 

EATIFICATION.— [For kindred topics, see Acquiescence, 
Agency, and Cokkoboration]. 

g 643. Allegation. § 646. Aid by evidence of agency. 

643. How proved. 647. Silence on receipt of letter. 

644. Executory contract. 648. What may be ratified. 

645. Legal effect. 
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§ 642. Allegation. — Under allegation of authority evi- 
dence of subsequent ratification is admissible. 
Hoyt V. Thompson, 19 N. Y., 207. 

Hoosac Mining' etc. Co. v. Donat, 10 Colo., 529; s. c, 
16 Pacific Bep., 157. 

§ 643. How proved. — To prove ratification there must 
be either evidence that the acts relied on as constituting the 
ratification were done vv^ith full knowledge of all the mate- 
terial facts, i in which case intent to ratify need not be 
shown, and evidence to negative intent is incompetent;^ or 
evidence of acts or declarations manifesting a decisive in- 
tent to assume responsibility for the act claimed to be rati- 
fied,^ in which case the party proving ratification need not 
in the first instance give evidence that the party ratifying 
had knowledge of the facts. 

1 Nixon V. Palmer, 8 iV. Y., 398, 401. 

Ritchv. Smith, 82 N. Y., 627; s. c, 60 How. Pr. (N. 
Y.), 159; rev'g Id., 157. (Acceptance of part of prin- 
cipal on mortgag-e [paid agent before it was due] 
without knowing that such payments were in consid- 
eration o£ an extension, no evidence of ratification of 
agent's authoritv to extend.) 

Owings V. Hull, 9 Pet. [U. S.), 607 (holding evidence of 
the communications between them competent, to 
sliow knowledge; and error to instruct the jury that 
if the principal ratified his agent's act it was imma- 
terial whether he knew of the facts or not). 

Bloomfleld v. Charter Oak Bank, 121 U. S., 121; s. c, 
30 Law. ed., 923; 7 Sup. Ct. Rep., 865. 

2 Hazzard v. Spears, 2 Abb. Ct. App. Dec. {N. Y.), 353 

(sustaining refusal to instruct the jury that if the 
principal did not intend by his silence with knowledge 
of the facts to ratify, there was no ratification.) 

3 Ahern v. Goodspeed, 72 N. Y, 108; aff'g 9 Hun {N. 

Y.), 263. 

§ 644. Executory contracts. — Knowledge need not be 
shown, but constructive notice is enough, in case of a con- 
tinuing course of transaction, as distinguished from a past 
and completed transaction. 

Higginsv. Armstrong, 9 Colo., 38; s. c, 10 Pacific Rep., 

232. 
Compare, Murray ^. Nelson Lumber Co., 143 Mass., 
250; s. c, 3 Neiv Engl. Rep., 419. 

§645. iegaZe/ecf.— It is not necessary to show knowl- 
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edge of the legal effect of the facts/ except in case of a 
ratification by a cestui que trust of an act by the trustee in 
contravention of his duty.'' 

' Kelley v. Newburyport & Amesbury R. R. Co., 141 
Mass., 496; s. c, 5 Eastern Rep., 301; 2 New Engl. 
i?ep., 384. 

2'Hoffman etc. Co. v. Cumberland, etc. Co., 16 Jfd., 456^ 
508. (The court said: "At the time of the supposed 
ratification, the principal must have been fully aware 
of every material circumstance of the transaction, the 
real value of the subject of the contracts, and his act 
of ratification must have been an independent and 
substantive act founded on complete information and 
on perfect freedom and volition, and in addition to all 
this the cestui que trust must not only have been ac- 
quainted with the facts, but apprised of the law how 
those facts would be dealt with if brought before a 
court of equity " (citing Lewin on Trusts, ed- 1858, 
p. 615). 

§ 646. Aid by evidence of agency. — Where an agency act- 
ually exists, sHght evidence is sufficient; ^ and mere acqui- 
escence of the principal raises the presumption of an inten- 
tional ratification of the act." The relation of husband and 
wife between the parties, strengthens the presumption,^ 

1 Parish of St. James v. Newburyport etc. R. R. Co., 141 

Mass., 500; s. c, 2 New Engl. Rep., 593. 
8 Fowler v. Lockwood, 3 Redf. {N. Y.), 465. 
3 Id. 

% 647. Silence on receipt of letter. — Where an agent has 
exceeded his authority, an intention to ratify will be pre- 
sumed from the silence of the principal, after receiving a 
letter informing him what has been done; and this is a 
legal presumption which, in the absence of other evidence, 
is conclusive. 

Fields. Farrington, 10 Wall. {U.S.), 141; s. c, 19 

Law. ed., 923 (as to the latter point, a dictum). 
And see note in 79 Am. Dec, 387. 

§ 648. What may be ratified. — The doctrine of ratification 
enables one to take the benefit of an act done in his behalf 
by another person; and such ratification may be presumed 
in furtherance of justice.' 

But it does not enable one to take the benefit of a fraudu- 
lent act done in his name, but not for his benefit.'' 
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^Bennett v. Hunter, 9 Wall. (U. S.), 326, 338, Followed 
in Tacey v. Irwin, 18 Id., 549. 

2 Garvey v. Jaivis, 46 N. T., 310; afl'g 54 Barh. {N. Y.), 
179 (unless there has been some estoppel, or some in- 
jury to the rig-hts of the assumed principal). 
And see Agency, §§ 123, 124. 

REASON, 

§ 649. Bight to prove. — When the circumstances of an 
act, the significance of which depends upon intent, have 
been proved by one party, the other party has a right to 
prove by the witness, whose intent is in question, the rea- 
son for any relevant circumstances. 

Bank v. Kennedy, 17 WaJl. {U. S.), 19, 26. (The court 
say: whatever it was, the reason should g-o with the 
fact.) 

REASONABLENESS. 

§ 650. Reasonable diligence. . § 651. Reasonable time. 

§ 650. Reasonable diligence. — If the facts are disputed, or, 
being undisputed, are of such a nature that reasonable men 
might differ in regard to the inferences proper to be drawn 
from them, then those inferences are to be drawn by a 
jury, under proper instructions from the court. 
Mead v. Parker, 22 Abb. N. C, 129, 133. 

§ 651. Reasonable time. — If there is no conflict in the 
evidence as to the facts on which reasonable time depends 
the question is for the court.' 

If there is such conflict (and the rule should be the same 
where credibihty of testimony is in doubt), the question is 
a mixed one of law and fact.^ 

1 Wiggins f. Burkham, 10 Wall. {U. S.), 129; s. c, i9 

Law. ed., 884. 
Wright V. Bank of Metropolis, 110 N. Y., 237, 249. 
Holt on Concurrent Jurisd. , 149, § 129, says that this is 
not the rule in New York, but this is a misapprehen- 
sion, and the cases cited .do not sustain that statement. 
« Standard Oil Co. v. Van Etten, 107 U. S., 325; s. c, 27 
Law. ed., 319. 

REBUTTAL.— [For kindred topics, see Corroboeation, 
Cause, and Opinions. 

§ 652. Cumulative testimony in re- § 653. Allegation, 
buttal. 



252 Abbott's Bkiep on Facts. Eegularity. 

§ 652. Cumulative testimony in rebuttal. — If the testi- 
mony of a witness on direct, to a fact in issue, has been 
directly contradicted by the adversary's evidence in reply, 
the party who adduced the testimony may be allowed on 
rebuttal to caU another witness to prove the same fact. 
Green v. Gould, 85 Mass. (3 Allen), 465. 
Sherwood v. Titman, 55 Penn. St., 77. {Held, that as 
defendant had introduced evidence of a conversation 
between plaintiff and his wife for the purpose of show- 
ing their voluntary separation, this entitled plain- 
tiff, not bj' way of contradiction merelj', but as inde- 
pendent rebutting testimony, to prove by another wit- 
ness that in that conversation plaintiff declared that 
his wife's misconduct with defendant was the reason 
which induced him to this separation.) 
If defendant has exhibited a model as evidence to meet 
plaintiff's testimony in chief that the machine in ques- 
tion would not work, plaintiff has a right in rebuttal to 
show by experts that a machine constructed accord- 
ing to the model would not work, although plaintiff 
denies the model's correctness. Hayward v. Draper, 
85 Mass. (3 Allen), 551. 
Where, upon the question whether the signature to a 
note sued upon was forged, the plaintiff puts in evi- 
dence two letters, with proof, not by experts, that 
they are in the maker's handwriting, and the defend- 
ant calls experts who testify the other way. it is in 
the discretion of the court to allow the plaintiff to call 
an expert to testify that, in his opinion, the signature 
is genuine. Costello v. Crowell, 133 Mass., 353. 

§ 653. Allegation. — Evidence may be legal, as rebutting 
testimony to repel a charge of fraud, which would have 
been inadmissible as original evidence, upon the ground of 
the variance between the allegations and the proof. 

Zacharie v. Franklin, 13 Pet. (U. S.), 151, 163; s. c, 9 
Law. ed., 1035, 1040 (admitting evidence of a prior 
gift, to rebut an attempt to impeach a bill of sale for 
fraud, etc.). 

EESCISSION. 

§ 654. Delay in rescinding, is an election to afifirm. 

Strong V. Strong, 103 N.Y., 69. 

[In 14 Ahh. N. C, 301, will be found a note collecting 

the cases on Rescission of Contracts.] 

REGULARITY. — [See also Official Act, and Forgotten 
Fact. 

§ 655. Bank business. — The presumption of regularity 
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applies, after the lapse of a considerable time, to sustain an 
inference that the duties of bank officers have been per- 
formed and business done in accordance with the custom 
and course of business of the bank. 

Knickerbocker Life Ins. Co. v. Pendleton, 115 Z7. S., 339, 
344. 

EESIDENCE. — [For kindred topics, see Absence, Domicil, 
and Fictitious Person.] 

§656. What is. §663. Fugitive fi-om justice. 

657. Direct testimony. 663. Instrument executed out of 

658. General reputation. • the jurisdiction. 

659. Declarations and conduct. 664. Deposition. 

660. Place of business. 665. Presumption of continuance. 

661. Absence. 666. Burden of proof. 

§ 656. What is. — The degree of fixity of abode requisite 
to constitute residence, varies according to the legal purpose 
for which the word is used. 

People V. Piatt, 46 Hun (N. Y.), 394 (residence for pur- 
pose of qualification to hold office). 

Lee V. Boston, 3 Gray (Mass.), 484 (residence for pur- 
pose of mailing notice of protest). 

Borland v. Boston, 132 Mass., 89, 93, 95 (residence for 
purpose of taxation). 

Skinner v. Hall, 69 Cal, 195; s. c, 10 Pacific Eep., 406 
(sleeping alone in a house one night, held, sufficient 
evidence of residence for purpose of securing a home- 
stead). 

Abb. Tr. Ev., 91 (residence for purpose of identification 
of one of several persons of the same name) . 

See also Tazewell County v. Davenport, 40 III., 197; and 
Frost V. Brisbin, 19 Wend. {N. Y.), 11, 13. 

I 657. Direct testimony. — A witness may testify to the 
fact of a person's residence; and even negatively, by show- 
ing that the witness had adequate acquaintance with the 
place, and that the person could not have lived there with- 
out the witness knowing it. 

Cavendish v. Troy, 41 Vt, 108. 

[Compare Negative and Fictitious Person.] 

§ 658. General reputation. — Actual residence cannot be 
proved by reputation or family traditions. 

Londonderry v. Andover, 28 Vt., 416 (settlement of a 

pauper) . 
Wheeler v. Webster, 1 E. D. Smith {N. F.), 1. 
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Pflster V. Dascey, 68 Cal, 573; s. c, 10 Pacific Rep., 

117 (homestead law). 
S. P., Address (City Directory) and see Fulham v. 
Howe, 60 Vt, 361; s. c, 6 New Engl. Bep., 663; 14 
Atl. Rep., 652. 
§ 659. Declarations and cowcZmc^.— Eesidence is deter- 
mined by a consideration of acts and intention com- 
bined. ^ Hence, if the facts are not decisive, evidence of 
declarations and of conduct manifesting intent, is freely re- 
ceived.^ 

But declarations of intent, and acts relevant only for 
the purpose of manifesting intent, are not competent if 
the evidence as to abode is adequate and decisive to the 
contrary.^ 

1 Hindman's Appeal, 85 Pa. St., 466. 

2 Abb. Tr.Ev., 107,108. 

Follweiler v. Lutz, 113 Pa., 107; s. c, 3 Atl. Rep., 731; 
s. c, less fully 3 Central Rep., 535. (Testimony that 
county line passed through the house, lets in evidence 
that the occupant voted and took out license in one 
county, and not in the other; the question being in 
which county his assignment must be recorded. ) 

Etna V. Brewer, 78 M., 377; s. c, 7 Eastern Rep., 351. 
(Declarations as to intent in going to another town, 
competent on the question of settlement under the 
poor laws.) 

Note in 75 Am. Dec, 652, citing Austin v. Swank, 9 Ind., 
109 (declarations as to intent on leaving home, com- 
petent to show whether declarant was thereafter a 
resident householder within the rule as to levy of ex- 
ecution). 

Fulham v. Howe, 60 Vt., 351 ; s. c, 6 New Engl. Rep., 
663; 14 Atl. Rep., 652. (Evidence of having voted in 
another state the laws of which are proved to have 
required a residence there of one year before voting, 
competent in action against tax-collector.) 

Pickering v. City of Cambridge, 144 Mass., 244 ; G. c, 
10 Northeast. Rep., 837. 

§ 660. Place of business. — The fact of long continued 
business at a particular place is, in absence of evidence to 
the contrary, competent to raise the presumption of resi- 
dence.^ But a person having only a place of business here, 
and living in another state is anon-resident.' 

iDedSrich v. McAllister, 49 ^ow. Pr. [N. Y.), 35 (so 
held to show that the defendant resided out of the 
state, \^ithin the exception to the statute of limita- 
tions). 
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Otherwise of evidence as to one's mere intention to en- 
gag-e in business. Fulham v. Howe, 60 Vt., 351 ; s. 
c, 6 New Engl. Rep., 663 ; 14 Atl. Rep., 653. 
» Wallace v. Castle, 68 N. Y., 370 (so held, to uphold an 
attachment, criticising Towner v. Church, 2 Abb. Pr. 
{N. Y.), 299.) 

§ 661. Absence- — Where there is no proof that a debtor 
had a domicile in the state, on proof of absence he will be 
deemed a non-resident. 

Harden v. Palmer, 2 E. D. Smith {N. Y.), 173, 178. 
(Woodruff, J., so held, to show defendant was within 
the exception of the statute of limitations. ) 

§ 662. Fugitive from justice.— The fact that a person con- 
victed of a crime has escaped from the sheriff and remains 
concealed, raises a presumption that he has gone out of the 
state to remain, in order to place himself beyond the reach 
of the sheriff, and therefore tends to prove that he is a non- 
resident. 

Mayor etc. v. Genet, 4 Hun {N. Y.), 487: aff'd in 63 N. Y, 
646 (so held in order to sustain an attachment). 

§ 663. Instrument executed out of the jurisdiction. — Where 
a contract is executed out of the state, the presumption is 
that the parties thereto are non-residents, and, in absence of 
evidence to the contrary, continue so. 

Mayor u Friedman, 7 ifun (iV. Y.), 318; aff'd, on this 
opinion, in 69 N. Y, 608; holding that a defendant in 
a suit under such a contract, in order to avail himself 
of the statute of limitations, must show that he has 
been within the state for six years. 

S. P., Fox V. Moyer, 54 N. Y., 135. {Held, that an exe- 
cution, issued on a judgment in an action on a note, 
in the county where tlie note was made and sued upon, 
had been presumptively issued where the judgment 
debtor resided. 

S. P., Nichols V. Mase, 94 N. Y., 160, 166 (this principle 
was applied as sanctioning the presumption that chat- 
tels covered by a mortgage executed without the 
state were within the jurisdiction where the mortgage 
was executed). 

S. P., Wilcox V. Hunt, 13 Pet. [U S.), 378 (holding 
that under the law of Louisiana there is a like pre- 
sumption as to a subscribing witness). 

§ 664. Deposition. — Deponent presumed resident of place 
where he was examined, for purpose of letting in his de- 
position. 1 
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And the certificate of the officer who took the deposition 
is sufficient to show prima facie the residence of the wit- 
ness.^ 

1 People V. Hadden, 3 Den. {N. Y.), 230. 

2 Patapsco Ins. Co. v. Soutlig-ate, 5 Pet. {U- S.), 602; s. c, 

8 Law. ed., 243. 

§ 665. Presumption of continuance.— The tact of residence 
without the state at a given time raises a presumption, in 
absence of evidence to the contrary, that it continued there- 
after. 

Nixon V. Palmer, 10 Barb. (N. Y.), 175. (The reversal 

in 8 N. Y., 398, was wholly on another point.) 
S. P., Matter of Nichols, 54 N. Y., 62 (so held for the 

purposes of taxation). 
S. P., Rixford v. MiUer, 49 Vt., 319. (Statute of limita- 
tions : proof that defendant resided in another state 
when the cause of action accrued, raised a presump- 
tion that he continued to reside there.) 

§ 666. Burden of proof .—When the actual residence of a 

party is in question, slight evidence is enough to shift the 

burden of proof upon him as being a fact peculiarly within 

his own knowledge. 

Dederich v. McAlhster, 49 How. Pr. (iV. F.), 351; mem. 
of s. c, 4 Hun (iV. Y.), 670. 

REVIVAL. 

§ 667. Allegation of succession. — An order of court sub- 
stituting a third person in the place of an original party, 
with the papers on which it is made, is conclusive evidence 
of succession and revival, ^ even without formal allegation 
in the pleadings f unless the order requires further plead- 
ing. 

The objection that the cause of action did not survive, or 
was not assignable, will still be available on the trial. ^ 

1 Smith V. Zalinski, 94 iV. Y, 519: afC'g 2G Hun {N. Y.), 

225 (order made on default). 
Smith V. Rathbun, 22 Hun (K Y.), 150 (order, alleged 
by amendment of complaint, and not denied). 
« Lawrence v. Saratoga I ake R. W. Co., 36 Hun {N. Y.), 
467 (order made on stipulation admitting succession).' 
3 Arthur v. Griswold, 60 N. Y., 143. 
Contra : Underbill v. Crawford, 29 Barb. {N. Y) 664- 
S. c, 18 How. Pr. {N. Y.), 112 (where, however, on 
other grounds, motion for new trial was granted 
after judgment for plaintiff on verdict). 
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SATISFACTION. 

§ 668. Stipulation to satisfy. — Under a contract for a 
thing to be done to the satisfaction of a party, evidence that 
performance was such as he ought in reason to be satisfied 
with is enough,' unless the object of the contract is to gratify 
taste, serve personal convenience or satisfy individual 
preference, in which case it is enough to show that he was 
not satisfied. '^ But it may be shown that he was satisfied, 
and that his expression of dissatisfaction was a pretence.* 
1 Duplex Safety Boiler Co. v. Garden, 101 N. Y., 387. 
See note on this subject in 18 Abb. N. C, 48. 
2Jd. 
Campbell Printing Press Co. v. Thorp, 36 Fed. Bep., 
414; abstract s. C, 39 Alb. L. J., 135, 137. 
3 Baltimore & O. E. Co. v. Brydon, 65 Md., 198; s. c, 3 
Atl. Rep., 306. 

SEALS. 

§ 669. Material. § 673. Affixing. 

670. Judicial notice. 673. One for several. 

671. Direct testimony. 674. Record and omission. 

§ 669. Material. — An impression directly on paper with- 
out wax, etc. , satisfies the common law rule. 

Pierce v. Indseth, 106 U. 8., 546; s. c.,37 Law. ed., 254. 
(The seal in this case was that of a foreign notary). 

Hunt V. Hunt {N.J., 1887), 9 Atl. Rep.,mii; s. c, 36 
Abb. L. J., 44 (seal of court). 

Pillow V. Roberts, 13 How. (U. S.), 99; s. c, 14 Law. 
ed. , 228 (holding that the fact that a public officer in 
another state did not use wax in affixing a seal, was 
sufficient, in the absence of evidence to the contrary, 
to show that wax was not there required) . 

The traditional rule that wax or other adhesive sub- 
stance is necessary has been superseded in most 
states by statutes allowing the impression to be on 
paper; but the New York statute expressly allowing 
official and judicial seals to be directly on paper (3 B.' 
8., 5 ed., § 76, p. 687) has recently been amended by 
omitting judicial seal [N. Y. Code. Civ. Pro., § 960). 

By N. Y. L. 1848, p. 305, ch. 197, § 1; same stat., 3 B. 8. 
(5 ed.), p. 687, § 77, a corporate seal may be directly 
on the paper. 

But in New York a bit of paper affixed with mucilage 
satisfies the common law rule, even as a private seal. 
Gillespie v. Brooks, 3 Redf. (N. Y.), 349 ; Van Bok- 
kelen v. Taylor, 62 N. Y., 105; rev'g 3 Hun {N. Y.), 
138; s. c, 4 N. Y. 8upm. Ct. {T. & C), 435 (revenue 
stamp so used). 
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" In all cases where a seal is necessarj'- by law to any 
commission, process or other instrument provided for 
hy the laws of Congress, it shall be lawful to affix 
the proper seal by making an impression therewith 
directlj' on the paper to which such seal is necessary; 
which shall be as valid as if made on wax or other ad- 
hesive substance." U. 8. B. S., § 6. 

§ 670. Judicial notice.-^The court will take judicial 
notice of the seals of notaries public, even in foreign coun- 
tries, for they are officers recognized by the commercial law 
of the world. 

Pierce v. Indseth, 106 U. S., 546; s. c, 37 Law. ed., 254. 

The Gallego, 30 Fed. Rep., 371. 

§ 671. Direct testimony. — Any witness familiar with the 
device of a corporate, or other pecuUar seal may testify to its 
identity. But testimony of a witness that he had been told 
by corporate officers, etc., that it was the seal, is not enough. 

Abh. Tr. Ev., 35. 

Susquehanna, B. & B. Co. v. General Ins. Co., 3 Md., 
305; s. c, 56 A7n. Dec., 740, with note. {Held, af- 
firmmg- judg-ment, that proof of the seal of a corpora- 
tion is unnecessary^, when it is shown to have been af- 
fixed by the proper officer or ag-ent of the company; 
as here, to a mortgage to secure a debt of the com- 
pany). 

Evidence that neither the officer who signed nor the 
custodian of the seal had knowledge of its being affixed, 
casts the burden on the holder of the instrument to 
prove that it was affixed rightfully. Koehler v. Black 
River Fails Iron Co., 3 Black. (U. S.), 715; s. c, 17 
Law. ed., 340. 

f 672. Affixing. — Delivery without a seal, although the in- 
strument is expressed to be attested by "my hand and 
seal," does not imply authority to affix a seal. 

Metropolitan Life Ins, Co. v. McCoy, 41 Hun [N. Y.), 

143. 

But the statement raises a presumption that the party 

I affixed the seal. Hammond v. Gordon, 93 Mo., 233; s. 

' c, 11 Western Rep., 904; 6 Southwest. Rep., 93. 

The presumption is the same in the absence of any 

mention of the mode of authentication, Abb. Tr. Ev-, 

392. Otherwise if signing is mentioned, and sealing 

Is not. Id. 

§ 673. One for several. — To invoke the rule that one seal 
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will do for several signers/ there must be evidence that 

they authorized it or intended to adopt it.^ 

j 1 Ludlow V. Simond, 3 Cai. Gas. {N. Y.), 1, T, 42, 55. 

2 Citizens Bldg. Asso. v. Cumming's {Ohio, 1888), 14 
Western Rep., 533; s. c, 16 Northeast. Rep., 841. 

Van Alstyne v. Van Slyck, 10 Barb. (N. Y.), 383. 

Parr v. Village of Greenbush, 42 Hun (N. Y.), 333 
(holding seals afflxed after signatures by -the trus- 
tees a good seal of the village if it had no peculiar 
seal). 

The intent may be shown by any evidence competent to 
show intent. 

Atlantic Dock Co. v. Leavitt, 54 N. Y., 35; s. c, 13 Am. 
Sep., 566, aff'g 50 Barb. {N. Y.), 135. 

§ 674. Record and omission. — Seal provable by record.^ 
Omission from record how supplied in evidence.^ 

1 Follett V. Eose, 3 McLean (C. C), 332; Gillespie v. 

Reed, Id., 377; Abb. Tr. Ev., 506. 

2 Todd V. Union Dime Sav'gs Bk., 20 Abb. N. C, 370. 
Campbell v. Laclede Gas Light Co. Bk., 30 Laiv. ed. 

{U. S.), 459. 

SEASON. — [For kindred topics, see Sun, Moon and Weath- 
er.] 

§ 675. Judicial notice. — The court may take notice of the 
season at which a crop should mature. 

FJoyd V. Ricks, 14 Ark., 286, 292; s. c, 58 A7n. Dec, 
374 (dictum). 

Contra of crops in another county, Dixon v. NiccoUs, 
39 III. , 372 ; and of the time when the pasturing- sea- 
son closes. Gove v. Downer, 59 Vt., 139 ; s. c, 3 New 
Engl. Rep., 463. 

SEPARATION.— [For kindred topics, see Absence, and De- 
sertion. J 

§ 676. Competency of testimony of husband and wife.— 
When a wife is competent to testify to the fact of separa- 
tion and has done so, she is competent to testify to conver- 
sation had at the time between herself and husband as part 
of the res gestce, to show the ground then assigned for it. 
Baker v. Baker, 15 Abb. N. C, 293. 

SERVICE. 
§ 677. Affidavits not comjj'etent.— The service of a notice 
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when required to be proved on a trial, must be proved by 
common law evidence ; and affidavits are not competent, 
unless made so by some statute. 

People ex rel. Vogler v. Walsh, 86 N. Y., 481. 

Affidavit competent when the affiant is dead or insane, 
or his personal attendance cannot be compelled, with 
due diligence. N. Y. Code Civ. Pro., § 927. 

SIGN ATURE.— [For kindred topics, see Handwriting, Mark, 

Genuineness, Agency, Name, and Identity.] 

§ 678. Document produced on notice. § 680. Oral evidence. 
679. Authoiity to sign. 

§ 678. Document produced on notice. — When one party 
pursuant to notice, produces an instrument to which he is 
a party, and under which he claims a beneficial interest, 
the other party need not, before putting it in evidence, 
prove the signatures thereto, or call the subscribing wit- 
nesses for that purpose. 

White V. Miller, 7 Hun {N. Y.), 427 (rev'd on other 
g-round.s, in 71 N. Y., 118). 

§ 679. Authority to sign.— In a conflict of evidence as to 
whether a person was authorized to sign the name of an- 
other, evidence of the previous declarations of the latter 
manif estating his intent, is competent. 

Thompson v. First Nat. Bank of Toledo, 111 U. S., 529; 
28 Lmv. ed., 507. 

Woodcock V. Johnson, 36 Minn., 217 ; s. c, 30 North- 
west. Rep., 894. 

§ 680. Oral evidence competent to show that a party 
signing was,* or was not,^ to be hable personally in a par- 
ticular character ; or that one signing for principals did so 
on his own behalf as well. 

1 Young V. Schuler, L. R. 11 Q. B. D.. 651 : s. c, 49 L. 

T. R. {N. S.), 546. . > , 

2Schmittler v. Simon (N. Y., 1889), 21 Northeast. Rep., 
162. ^ 

But compare. Abb. Tr. Ev., 298-301. 

SIGNS AND SIGNALS.-[For kindred topics, see Conver- 
sation, Feelings, Intent, and Negative.] 

§ 681. Understanding of witness.— A witness cannot tes- 
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tify to his understanding of what another person meant by- 
signs such as a nod, when it amounts only to the opinion 
of the witness, and not to a statement of fact. 

Rollwagen v. Rollwag-en, 3 Hun {N. Y.), 121; s. c. 5 
N. Y. Supm. Ct. {T. & C), 402; aff'g 48 How. Pr. 
{N. Y), 289; aff'd in 63 N. Y, 504 (without discuss- 
ing- this question. Motions of testator in executing 
will). [But see: Messner v. People, 45 N. Y, 1 
(holding that a witness cannot testil3' to significance 
of outcry).] 

SITUS. 

§ 682. Debts. — As to situs of debts, see note in 19 Abb. N. 
a, 403. 

SPEED.— [For kindred topics, see Time, Distance, and Quan- 
tity. J 

§ 683. Direct testimony. § 685. Declarations as part of the 

684. Comparison by combining wit- res gestse. ' 

nesses. 

§ 683. Direct testimony. — A witness of ordinary experi- 
ence on the subject may testify directly to the speed of a 
railroad train. 

Salter v. Utica etc. R. R. Co., 59 N. Y., 631; rev'gS N. 

Y Supm. Ct. {T. & C), 800. 
Guggenheim v. Lake Shore etc. R. Co. {Mich., 1887), 9 

Western Rep., 907; s. c, 33 Northwest. Bep., 161. 
Hoppe V. Chicago etc. R. R., 61 Wise., 357. 

§ 684. Comparison by combining ivitnesses. — To show 
speed at a given place, evidence of speed within a reason- 
able distance, and that it was unchecked meanwhile, is 
competent. 

Louisville, New Albany etc. R. Co. v. Jones, 108 Ind., 

55; s. c, 7 Western Rep., 33. 
For other illustrations of this principle, see Forgotten 
Fact, Quantity and Quaijty. 

§ 685. Declarations as part of the res gestce. — Declarations 
of an engineer of a railroad train, stating the speed at 
which the train was running at time of the disaster, made 
not at the time and as part of the accident, but afterwards 
and independently (however brief the time intervening), are 
not competent evidence as part of the res gestce. 

Vicksburg & Meridian R. K. v. O'Brien, 119 U.S., 99; 
s. c, 30 Law. ed., 299; 6 Sup. Ct. Rep., 118 (collect- 
ing cases on the res gestae of an accident). 
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STATUS. 

§ 686. Competency of judgment, against one not a party. 

Eisenlord v. Eisenlord, 49 Hun (N. Y.), 340 (judgment 
in crim. con. competent against offspring). 

Wottrich V. Freeman, 71 N. Y., 601 (judgment in 
divorce, competent in crim. con.). 

Davis V. Wood, 1 Wheat * ( U. S.), 6; s. c, 4 Law. ed., 
22 (freedom). 

SUNRISE AND SUNSET. 

§ 687. An almanac may be used to ascertain the time at 
which the sun rose or set at a specified date. 

The controversy is as to whether it is evidence, as held 
in Munchower v. State, 55 Md., 11; s. c, 39 Am. Rep., 
414, or only the means of refreshing the knowledge of 
the court or jury as held in Case v. Perew, 46 Hun 
(N. Y.), 57; and People v. Chee Kee, 61 Cal, 404; cited 
in 59 Am. Dec, 185 n., 186 n., holding it therefore no 
error to exclude formal proof. 

SURETYSHIP. 

§ 688. Oral evidence.-^As between the parties who are 
apparently either principals or sureties, the question of 
suretyship in a written instrument is open to parol proof. 

Abb. Tr. Ev., 254. 

Preston v. Gould, 64 loiva, 44; s. c, 19 Northwest. Rep., 
834. 

SURPRISE. — [See cases, on surprise at the trial, collected in 
note in liAbb. N. C, 469.J 

§ 689. Bight to object. — Counsel have a right to rely upon 
the adversary's pleading as indicating the case he is to 
meet; and recovery upon proof of a somewhat different 
cause of action or defense cannot be sustained by amend- 
ing or disregarding the variance against objection, unless 
the objector is allowed adequate opportunity to amend also 
if necessary, and to meet the amended allegations against 
him by proof. ' 

The right to require proof that the objector has been mis- 
led is waived if not claimed at the trial. ^ 

1 Romeyn v. Sickels, 108 N. Y., 650. 

2 Griggs V. Howe, 3 Abb. Ct. App. Dec. (N. Y.), 291; 31 

Barb. {N. Y.), 100. 
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SURRENDER.— [For kindred topics, see Abandonment, 
Claim, Assignment, Delivery, and Possession.] 

§ 690. Verbal. § 691. Payment as raising presump- 

tion. 

§ 690. Verbal. — Express oral consent to the retaking of 
possession of land, though not given on the land, is, if fol- 
lowed by retaking and continuance of possession, without 
objection, equivalent to actual or symbolic surrender. 

Baumier v. Antiau {Mich., 1887), 8 Western Eep., 115. 

§ 691. Payment as raising presumption. — Evidence that 

an obligation has been paid raises a legal presumption that 

it was surrendered, if it be one which the debtor had a 

right to require surrender of, as his voucher, otherwise not. 

Lyman v. Bank of United States, 12 How. {U. 8.), 325; 
s. c, 13 Law. ed., 965 (promissory notes). 

TAMPERING. 

§ 692. Contradiction. — On a question of tampering one 
may contradict an answer given by his own witness on 
the adversary's cross-examination; or an answer given by 
the adversary's witness on one's own cross.* 

1 Gomstock V. Handy, 23 N. Y. Weekly Dig., 547. 

a Lewis v. Steig-er, 68 Cal., 200; s. c, 8 Pacific Bep., 884. 

TELEGRAMS. — [For kindred topics, see Letters, and Mes- 
sage. ] 

§ 693. Not privileged. § 695. — of authority. 

694. Best and secondary evidence of 696. Presumption of delivery, 
contents. 697. Connected correspondence. 

§693. Not privileged. — Telegrams are not privileged or 
confidential communications. The agent or operator of the 
company may be compelled to produce them by subpoena 
duces tecum;t and, if the absence of the paper is accounted 
for, may give oral evidence of contents.^ 

1 Exp. Brown, 72 Mo., 83. 

2 State V. Litchfield, 58 Jfe., 267. 

§ 694. Best and secondary evidence of contents. — In gen- 
eral, where the course of communication is such that the 
message as delivered to the telegraph company binds either 
party, that paper is primary evidence as against such party. 
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Where such, that the message as received binds either par- 
ty, that paper is primary evidence, as against him. i 

1 Oregon Steamship Co. v. Otis, 27 Hun, 452; s. c, 14 
Abb. N. C, 388, 394, with note and cases there col- 
lected on all the various aspects of offering telegrams 
as evidence. The case was afBrmed in 100 N. Y., 
446. 
In Anheuser-Busch Brewing Asso. v. Hutmacher {III., 
1889), the rule is well stated thus : When the person 
to whom a telegram is sent takes the risk of its trans- 
mission, or is the employer of the telegraph company, 
the message delivered to the operator is the original 
and must be produced as the best evidence; but when 
the person sending the message takes the initiative, so 
that the telegraph company is to be regarded as his 
agent, the original is the message actually delivered 
at the end of the line, and that is primary evidence 
of the contents of the message sent. 

§ 695. — of authority to send. — In either case there must 
be preliminary evidence of the agency of the company 
transmitting the message : and of tliis fact the original it- 
self in his handwriting or that of his agent is the primary 
evidence.^ If its absence is accounted for, indirect evidence 
of authority or ratification is enough.^ 

' Oregon Steamship Co. v. Otis, 100 N. Y., 446. 

Culvert). Warren {Kans., 1887), 13 Pacif. Sep., 577. 

Testimony to establish the contents of a telegram should 
not be admitted, in the absence of evidence showing 
its loss or destruction. Prather v. Wilkens, 68 Tex., 
187 ; s. c, 4 Southwest. Rep., 253. 

* Oregon Steamship Co. v. Otis, above cited (holding 
that emission to repljr to a letter reciting the telegram 
sent, and dealings in compliance with other telegrams 
of the same series, were enough as against a partj' who, 
when examined as a witness, did not deny having sent 
the telegrams). 
Culver -y. Warren (iTaw., 1887), 13 Pacific jRep., 517 
(holding part payment of the demand arising out of 
the transaction, sufficient evidence of agency of the 
company). 

§ 696. Presumption of delivery. — Where a message to be 
transmitted by telegraph is showai to have been delivered 
to the operator and ib is proved by such operator at the tel- 
egraph oflfice that all messages received were duly trans- 
mitted, there is a presumption arising from the regular 
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course of business, that the message was received by the 
person to whom it was sent. 

Comm. V. JeiBfries, 89 Jfass., 548, 563 (criminal case; 

false pretenses). 
Upon proof of delivery of a telegraphic message for 

transmission, the presumption arises that the messag-e 

reached its destination. Oregon Steamship Co. v. 

Otis, 100 N. Y., 446 : s. c, 1 Central Rep., 734 (civil 

case). 

§ 697. Connected correspondence. — Eelevant letters and 
telegrams which the party on testifying as a witness does 
not deny that he received or sent, may be received if they 
are a connected part of a correspondence otherwise already 
in evidence. 

Oregon Steamship Co. v. Otis {above cited). 

TELEPHONE.— [For kindred topics, see Admissions, Con- 
versation, and Message.] 

§ 698. Recognition of speaker. § 700. Presumption of authority. 

699. Other evidence of identity. 701. Agency of operator. 

§698. Recognition of speaker. — The receiver or hearer of 
a message through the telephone, may testify to the iden- 
tity of the person speaking through the instrument, if he 
had had previous conversations with him through the in- 
strument and otherwise, and at the time of the conversa. 
tion in question recognized his voice through the instru- 
ment. 

People V. Ward, 3 iV. T. Crim. E., 483, 511, Barrett, 
J. (This decision has been criticised, 28 Alb. L. J., 423; 
28 Centr. L. J., 362 ; tout in view of the previous con- 
versance with the voice, the competency of the evi- 
dence is analogous to that of the testimony to hand- 
writing received from one who has corresponded with 
the alleged writer, or received letters from him.) 

§ 699. Other evidence of identity.— The identity of a 
speaker may be proved by other evidence than the testi- 
mony of the one whom he addressed through the tele- 
phone. 

Davis V. Walter, 70 Towa, 465. 

§ 700. Presumption of authority-— It a person or corpoija- 
tion has a telephone instrument in his place of business, 
the response received through it, to a communication ad- 
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dressed to him is competent against him without evidence 
to identify the speaker. 

Wolfe V. Missouri Pacif. Ry. Co. {Mo., 1889), abstr. 17 
Wash. L. Rep., 309. 

Reed v. Burling-ton, C. R. & N. R, Co., 73 Iowa, 166; 
s. c, 33 Northwest. Rep., 451. 

For the same principle, see § 102, Agency. 

[As to what evidence there should be of being- in com- 
munication with his office, query .?] 

§ 701. Agency of operator. — If it be shown that the per- 
son serving as operator at the telephone was requested or 
authorized by the speaker to act for him in speaking through 
the instrument, or in hearing the message through the in- 
strument and repeating it to the receiver, he may be re- 
garded as the agent of the speaker, and his interpretation 
of the message to the receiver binds the speaker, and may 
be proved by any witness who heard it. 

Sullivan v. Kuykendall, 82 Ky., 483 ; s. c, 56 Am. R., 
901; 24 Ain. L. Reg. , 4:i2. This decision has been 
criticised, 22 Centr. L. J., 34. But if questionable in 
any point it is as to assuming- that the operator was 
the agent of the speaker rather than of uhe receiver in 
that case. 

TENDER. 

§ 702. Actual production. § 704. Having in sight. 

703. Offer and readiness. 

§ 702. Actual prodvxition of money necessary, i An offer 
to pay is not the equivalent of a tender.^ 

1 Strong- V Blake, 46 Barb. {N. Y.), 227, 228 (holding 
that it was not enough for the debtor to have the 
money in his pocket). 
Bakeman v. Pooler, 15 Wend. (iV. Y.), 637. 

^ Lewis V. Mott, 36 K Y., 395, 402. 

§ 703. Offer and readiness to pay by check to be certified, 
sufficient against a party who without intimating that he 
would deliver on payment departs and does not return. 
Currie v. White, 45 N. Y., 822, 830. 

§ 704. Having in sight enough, if there is a practical re- 
fusal to receive. 

Lawrence v. Miller, 86 N. Y., 137 (deed). 
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TESTIMONY (given in former proceedings). — [See the 
rules fully stated in Criminal Brief, 398, etc., § G59, etc., 
and in 14 Abb. iV. C, 431.] 

THREATS.— [See also Conversation, Letters, Handwrit- 
ing.] 

§ 705. An allegation of threatening may be proved by 
acts as well as by words. 

People V. Deacons, 109 N. Y., 374 (so holding- on in- 
dictment under statute, punishing " any tramp who 
. . . . shall threaten to do injury to any person.") 

S. P., Criminal Brief, 409, § 677. Ambiguity does 
not render threat incompetent', Id., 409, § 675. 

TIDE. — [For kindred topics, see Moon, and Navigability.] 
§ 706. Judicial notice. § 707. Flow. 

§ 706. Judicial notice. — The court may take judicial no- 
tice whether the tide ebbs and flows at a given place. 

Peyroux v. Howard, 7 Pet. {U. S.), 334, 343. 

Tide tables calculated by scientific authors, e. g., Blunt's 
Coast Pilot, and Bowditch's Navigator, may be read in 
evidence to prove the situation of the tide at a partic- 
ular time. (Mayor's Ct., 1316), Green v. Cornwell, 1 
N. Y.City H. Bee, 11. See also Judicial notice. 

§ 707. Flow. — It is not necessary to show a backward 
current. It is enough that there is a regular rise and fall. 
Peyroux v. Howard, 7 Pet. {U. S.), 334, 343. 

TIME AND DISTANCE. 

§ 708. Judicial notice. § 713. — time to get ofif train. 

709. — of express transit. 714. — time necessary for speci- 

710. Direct testimony to time spent. fied distance. 

711. Comparison. 715. — for specified work. 

712. Opinion. 716. Entries and records. 

§ 708. Judicial notice. — The court should take judicial 
notice of distance between public places of which it may 
take judicial notice, even when the question involves only 
a matter of private right. 

Hoyt V. Russell, 117 U. S., 401; s. c, 39 Law. ed., 914 
(so held, where the object was to ascertain if a new 
statute had by its terms come into force at that dis- 
tance). 

Hinckley v. Beckwith, 33 Wise, 338 (distance of resi- 
dence of witness from place of trial). 



268 Abbott's Brief on Facts. Time and Distance. 

§ 709. — of express transit. — The court are not bound to 
take judicial notice of the reasonable time necessary for 
transportation of express matter from one well known city 
to another. 

Rice V. Montg-omer3', 4 Biss. (C C), 75. 

Otherwise of the Mails, see § 208, Mails. 

§ 710. Direct testimony to time spent. — The question what 
portion of another person's time was spent in a given ser- 
vice, is one of fact to which a witness having had adequate 
opportunities of observation may testify directly. 

Johnson v. Myers, 103 N. Y., 663 (what portion of his 
time witness' husband had spent in his employer's 
business). 

§ 711. Comparison. — In the absence of better evidence, or 
in case of conflict of testimony as to a period of time, it is 
competent to prove facts otherwise irrelevant, that occu- 
pied the same time, and when they occurred. 

Sias V. Munroe, 134 Mass., 153. (Period during- which a 
dealer served a customer, proved by evidence of his 
simultaneous service of another.) S. P., Foegotten 

FACT. 

§ 712. Opinion. — How far a certain light can be seen on 
the water under given circumstances is a proper subject for 
the opinion of a mariner conversant with the place. 
Case V. Perew, 46 Hun {N. F.), 57. 
But see McKerchnie v. Standish, 6 N. T. Weekly Dig., 
433 (opinion of an astronomical expert as to how far a 
vessel could be seen on a certain day and hour, if there 
were no obstruction, — Held, mere speculation; and 
doubt expressed as to its competency even in the 
absence of all other proof. ) 

§ 713. — time to get off train. — An expert cannot be 
asked his opinion whether the time during which a railroad 
train stopped was sufficient to enable the passengers to 
get off. 

Keller v. N. Y. Central R. R. Co., 3 Abb. {N. Y.) Ct. 

App. Dec., 480. Approved in Milwaukee & St. P. 

Ry. Co. V. Kellogg, 94 U. S., 469, 473; Stowe v. 

Bishop, 58 Vt, 498; s. c, 2 New Engl. Rep., 109. 
Contra : of an eye witness. Quinn v. N. Y. New 

Haven & H. R. Co., 56 Conn. , 44; s. c, 5 New. Engl. 

Rep., 685; 12 Atl. Rep., 97 (question whether one had 

time to jump from a hand car, allowed). 
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But see, Burrows v. Erie Ry. Co., 3 N. T. Supm. Ct. 
(T. & C), 44; rev'd in 63 N. Y., 566. 

§ 7l4r. — time necessary for specified distance.— lS[Yy%n 
the time necessary for passing from one point to another is 
material, a witness who has passed over the ground under 
similar conditions may testify to the result of his experi- 
ment. 

People V. Kelly, 35 Hun [N. Y.), 395. 

State V. Flint, 60 Vt, 304; s. c, 6 New Enql. Rep., 

529; 14 Atl. Rep., 178. 
But the details ' of the conditions may be essential. 
Klanowski v. Grand Trunk R. R. Co. {Mich., 1887), 7 
Western Rep., 600, 602 (court divided on this ques- 
tion). 
Opinion or direct testimony as to the distance to which 
Are would "jump," and the time sparks would remain 
alive, competent; see Davidson v. St. Paul etc. R. R. 
Co., 35 Minn., 57; abst. s. c, ^2 Alb. L. J., 379. 

§715. — for specified work. — An expert may testify to 
the time necessary for a given operation. 

McDonald v. Barton, 1 N. Y. Supm. Ct. {T. & C), add., 

12 (building stairs). 
Hadden v. Houghtaling, 1 Hun (N. Y.), 318. 
Smith V. Gugerty, 4 Barb. {N. Y.), 614 (time required, 

in opinion of mason, for walls to dry). 
Compare. Payne i;. Hodge, 1 Hun {N. Y), 613; aff'd in 

71 N. Y., 598 (without opinion). 
Emerson v. Lowell, G. L. Co., 85 Mass. (3 Allen), 410. 

§ 716. Entries and records. — As between third persons, 
entries in the ordinary course of business, such as the record 
of the time of passing trains, are not made evidence of the 
time, merely by proving the custom to keep the record. 
The testimony of the persons who reported the fact, and 
thereupon made the entry should be produced or accounted 
for. 

Graville v. N. Y. Central etc. R. R. Co., 34 Hun {N. 
Y.), 224, reviewing cases. Compare Forgotten fact. 

TITLE. — [See also Acceptance, Assignment, Delivery and 
Possession. As to Personal property, see Ownership. 

g 717. Direct testimony. § 721. Deed founded on judicial pro- 

718. General reputation. ceedings. 

719. Possession. 722. Assessment roll. 

720. Conveyance by one in posses- 723. Oral evidence. 

sion. . 734. Marketableness. Opinion. 

725. Refusal of others to pass. 
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§ 717. Direct testimony. — When title is only incidentally 
involved, a witness may testify directly as to who is or 
was owner, i 

Otherwise when directly involved in the issue. ^ 

1 Potter V. Weidman, 20 N. Y. Weekly Dig., 110. 

^Jordan v. McKinney, 144 Mass., 438; s. c, 4 New Engl. 
Rep., 426. 

§ 718. General reputation not competent. 

Green v. Chelsea, 41 Mass. (24 Pick.), 71. 
Canfield v. Hard, 58 Vt, 217 ; s. c, 3 Eastern Rep., 
461. 

§ 719. Possession. — Actual possession raises presumption 

of title; 1 and as against a trespasser this is sufficient.^ 

Otherwise of occasional entering on vacant land. 3 

1 Miller v. Long- Island E. E. Co., 71 N. Y., 380; rev'g- 9 
Hun {N. Y.), 194 (civil case). 

White V. State, 14 Tex. App., 449 (criminal case). 

Harland ^;. Eastman, 119 III., 22; s. c, 7 Northeast 
Rep., 59 (ejectment). 

And actual possession of a part of farm lands accom- 
panied by constructive possession of abutting lands 
included in the description of a deed, raises a presump- 
tion of ownership of all the land described in the deed. 
Burk V. Spinning, 2 JV: Y. State Rep., 221. 

z Burt V. Panjaud, 99 U. S., 180 ; s. c, 25 Law. ed., 451. 
Campbell v. Eankin, Id., 261; s. c, 25 Law. ed., 435. 

3 Miller v. Long Island E. E. Co. (above cited). 

§720. Conveyance' by one in possession. — A conveyance 

is competent as evidence of title in the grantee, if it be 

shown that the grantor was in possession. ^ Otherwise 

it is not alone evidence of title.^ 

^Doherty v. Matsell, 11 N. Y. Civ. Pro. R. (Browne), 393, 
and cas. cit.; s. c, 64: N. Y. Super. Ct. (J. & S.), 17. 

2 Miller v. Long Island E. E. Co., 71 N Y., 380; rev'g- 9 
Hun (N. Y.), 194. 
Forsyth v. Eickenbrode, 22 N. Y. Weekly Dig., 470, 
Title to land by deed, how proved, Abb. Tr. Ev., 693. 

§ 721. Deed founded on judicial proceedings, not compe- 
tent without proof of those proceedings. 

Eeed v. Ohio & M. E. Co. (Ill), 15 Western Rep,, 190; 
s. c, 17 Northeast. Rep., 8Q7 (master's deed to suc- 
cessor of corporation). 
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Hasbrouck v. Burhans, 47 Hun {N. Y.), 487. (Sheriff's 
deed, witViout execution, etc., saved from this I'ule by 
being ancient deed aided by evidence of declarations 
of party.) 

Title under sheriff's sale, how proved. Abb. Tr. Ev., 
703. 

As to proving Lost records, see note in 21 Abb. N. C, 
367, collecting cases. 

Dawson v. Parham, 47 Ark., 215; s. c, 1 Southwest. 
Rep., 73. 

Tucker v. Murphy, 66 Teor., 355; s. c, 1 Southwest. 
Rep., 76 (administrator's deed). 

But a deed, made by one competent to convey in his own 
right, and made in proper form for that purpose, is 
effective, notwithstanding it recites judicial proceed- 
ings as its occasion, and they are not proved. Rock- 
well V. McGovern, 69 N. Y., 294; aff'g 40 N. Y. 
Super. Ct. (J. & S.), 118 (assignment in insolvency). 

§ 722. Assessment roll not alone competent as tending to 
show title. 

Shumway v. Leakey, 67 Cal., 458; s. c, 8 Pacif. Rep. 
12; but see query in Doe v. Arkwright, 2 AdoL. & El. 
182, n. 

§ 723. Oral evidence. — Title to land, not to be proved or 
disproved merely by oral admission. 

Abb. Tr. Ev., 710. 
See also, § 70, Admissions. 

Oral evidence — in what cases competent to supply de- 
fects in title. Note in 22 Abb. N. C, 397-432. 

§ 724. Marketableness — opinion. — The opinion of coun- 
sel as to whether a title is marketable,^ is not competent 
evidence on a question between vendor and purchaser.^ 

1 For the rule as to doubtful or bad title, see note in 22 
Abb. N. C, 397, collecting cases. 

^ Murray v. Ellis, 112 Pa., 485; s. c, 3 Centr. Rep., 150; 

s. c, 7 Eastern Rep., 683. 
Stiles V. Steele, 37 Kans., 552; s. c, 15 Pacific Rep., 

561. 
Moser v. Cochrane, 107 N. Y., 35; s. c, 9 Centr. Rep., 
427;. 13 Northeast. Rep., 442. 

§ 725. Refusal of others to pass. — The refusal of others 
to take the title, or to make a loan upon it, is not compe- 
tent. 

Moser v. Cochrane (above cited). 
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TREATMENT. 

§ 726. Direct testimony. — When the manner of one per- 
son's treatment of another is involved in the issue, a wit- 
ness having adequate opportunity of examination may tes- 
tify as to whether it was kindly or not. 

Baldwin v. Parker, 99 Mass., 79 (in this case a party 
was allowed to testify that her own treatment of 
children was kind). See also Feeling. 

[For other kinds of evidence see Cowley v. People, 83 
N. Y., 464; s. c, 38 Am. Rep., 464, with note ; 8 Abb. 
N. C, 1.] 

USAGE.— [For kindred, topics, 'see Abbreviations, Antiqui- 
ties, Agency, Business, Negative, and Forgotten Fact. 

S 727. When competent. § 731. Single witness. 

737a. To control meaning. 733. Single oases.' 

738. Not competent to create con- 733. Foreign law. 

tract. 734. Presumption of knowledge. 

729. Judicial notice. 735. Testimony as to knowledge. 

730. Direct testimony. 

§ 727. When competent. — In the interpretation of a con- 
tract, a uniform, continuous, and well-settled usage per- 
taining to its subject may be proved, if not opposed to the 
law, and not unreasonable, i 

But usage cannot be proved to contradict a rule of law;^ 
or contradict unambiguous terms in the contract;^ or its 
legal effect.* 

1 Walls V. Bailey, 49 N. Y., 464; s. c, 10 Am. R., 407. 
Barnard v. Kellogg, 10 Wall. (U. S.), 383. 

Fuller y. Robinson, 86 N. Y, 306; s. c, 40 Am. R., 540. 
For the general rule and its exceptions, see 1 Abb. N. 
C, 470, note, and Abb. Tr. Ev., 296. 

2 Corn Exchange Bank v. Nassau Bank, 91 N. Y., 74, 

and cas. cit. 
Svendsen v. Wallace, L. R. 11 Q. B. Div., 616; s. c, 46 . 
L. T. R. (N. S.), 742; 30 Weekly Rep., 841 (holding 
mercantile acquiescence in the practice of average ad- 
justers to disregard a decision of the courts, not a 
valid usage). 

3 Farmers' & Mech. Nat. Bk. of Buffalo v. Logan, 74 iV. 

F., 568. 

4 Barnard v. Kellogg. 10 Wall, 383. 

Van Hoesen v. Cameron, 54 Mich., 609; s. c, 20 North- 
west. Rep., 609 
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§ 727a. To control meaning. — Usage of language may be 
proved to show the meaning of words otherwise unambigu- 
ous.! 

But to control the ordinary meaning of words used in a 
contract, by proof of a usage of a particular trade or pro- 
fession giving them a technical meaning, the evidence 
must show usage uniform, continuous and well settled, so 
that it can be inferred that the parties contracted with a 
knowledge of and reference to it.^ 

1 Myers v. Sari, 30 L. J. Q. B., 9; s. c, 7 Jur. N. 8., 97. 

2 Miller v. Burke, 68 JV. Y., 615; aff'g 6 Daly (N. Y.), 171. 

§ 728. Not competent to create contract. —Evidence of 
usage or custom is not competent to show a contract lia- 
bility, unless there is some other evidence of the existence 
of a contract. 

Tilley v. County of Cook, 103 U. S., 155; s. c, 36 Law. 
ed., 374. 

§ 729. Judicial notice taken — of usual stock in trade. 
Steinbeck u. Lafaj'ette Fire Ins. Co., 54 N. Y., 90. 
Contra: Whitraarsh v. Charter Oak F. Ins. Co., 84 

Mass. (2 Allen), 581. 
Not taken of local custom in municipal affairs. Matter 

of Walter, 7oN. T., 354. 

§ 730. Direct testimony. — Any witness, though not an 
expert in the particular business, is competent to testify to 
usage if he knows the usage.' 

But testimony, even of experts, to what is proper, etc. , is 

unavailing. There must be testimony to the existence of a 

usage. ^ 

1 Griffin v. Rice, 1 Hilt. (JST. Y.), 184. 

^ Marine Natl. Bk. v. National City Bk., 59 N. Y., 67, 74; 
s. c, 17 Ain. Rep.. 305, with note, rev'g 36 N. Y., 
Super. Ct. (J. & S.), 470. 

Oelrichs ?;. Ford, 23 How. [U. S.), ^9. 

Gallup r. Lederer, 1 Hun {N. F.), 282; s. c, 3 N. Y. 
Supm. Ct. {T. cf- C), 710. See also Abb. Tr. Ev., 
486. 

Opinions of witnesses are incompetent to prove that a 
usage exists, if it be shown by their testimony that 
such opinions were deduced from the fact that they 
never knew a case where a right was asserted con- 
trary to the alleged usage, and that such usage 
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would be necessary for the protection of a class of 
dealers. Willis v. Tibbals, 33 N. Y. Super. Ct. {J. <& 
S.), 220. 

But where the ultimate question is one of care or negli- 
gence, and usage is only relevant as bearing on the 
measure of duty, the opinion of an expert may be 
competent. City of "Washington, 92 U. S., 31. 

Wliere witnesses for one side testify to a usage in some 
places and contracts only, and ^^■itnesses on the other 
deny its exis tence in other localities, there is no proof 
of its uniformity, but merelj^ proof of a local or 
partial usage, which would be insufficient to vary the 
ordinary meaning of a term in a written contract. 
Dickinson v. City of Poughkeepsie, 75 N. Y., 65. 

S. P., applied to divided usage in one and the same 
place, Pevey v. Schulenberg-Boeckeler Lumber Co., 
33 Minn., 45; s. c, 21 Northwest. Sep., 844. 

§ 731. Single witness. — Usage may be proved by one 
witness. 

Vail V. Rice, 5 N. Y., 155. 

Robinson v. United States, 13 Wall. ( U. S.),S63 ; s. c, 20 

Law. ed., 653. 
Miller c. Insurance Co. of North America, 1^6&. iV". C, 
470 (holding the testimony of the plaintitT alone, 
though contradicted by two disinterested witnesses,' 
sufficient). 

§ 732. Single cases. — Testimony to specific instances 
merely,' or to a habit of doing business in a loose v^ray,^ does 
not prove usage. 

1 Stringfield v. Vivian, 63 Mich., 681; s. c, 6 Western 

Rep., 631, G33. 

2 Farmers and Mechanics' Bk. v. Erie R. Co, 72 N. Y., 

188, 195. 

§ 733. Foreign Laiv. — Parol evidence is competent to 

show usage where it arises out of a foreign edict, as well as 

where it arises out of governmental instructions ; and 

this whether the trade be allowed or prohibited by such 

edicts or instructions. 

Livingston v. Maryland Ins. Co., 7 Cranch {U. S.). 506, 
547; s. c, 3 Law. eel, 421. [And see Foreign Law.] 

§ 734. Presumption ofknotvledge. — Parties are presumed 
to contract in reference to a uniform, continuous and well 
settled usage pertaining to the subjects of the agi'eement, 
if it be not opposed to well settled principles of law and not 
unreasonable. ' But if the usage is of a particular trade or 
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locality, the presumption is not conclusive, and may be re" 
butted by proof of ignorance. 

1 Walls V. Bailey, 49 N. Y., 464; s. c, 10 Am. Bep., 407 
(usage of plasterers in Buffalo to include door and 
window spaces in computation of area done). 
Mooney v. Howard Ins. Co., 138 Mass., 375; s. c, 14 
Ins. L. J., 7ol (holding- that underwriter's knowledge 
of the usage of the business of one whose property the.y 
insured, might be inferred by the jury from evidence 
of the universality and long existence of the usage). 
'Walls V. Bailey (a&ot;e cited). 

§ T35. Testimony as to knowledge. — A party sought to 
be charged on the ground that a usage of trade was known 
to him, has a right to testify whether at the time of con- 
tracting he had such knowledge. 

Walls V. Bailey, 49 N. T., 464; s. c, 10 Am. Eep., 407. 

[And see Knowledge.] 
S. P., Johnson v. De Peyster, 50 N. Y., 660. 

VAIN THING.— [See also Explaining and Excuse.] 

§ 735a. The law does not require one to do a vain or use- 
less thing. 

Lawrence v. Miller, 86 N. F., 131, 137 (formal tender dis- 
pensed with, the deed being present and ready for de- 
li verj^, when the purchaser declared he was unable to 
make payment, and was told he could have no further 
time). 

Loomis V. Tifft, 16 Barb. (N. Y), 541, 544 (action 
against administrators before creditor's action to set 
aside fraudulent conveyance by decedent, not necessa- 
ry where the estate was wholl^^ insolvent and there 
were no assets. [The present rule as to such actions 
may be different. 22 Abb. JV. C-, 329, 338, 341. See 
also Adsit v. Sanford, 23 Hun {N. Y.), 45, 48, holding 
that execution is necessary to sustain a creditor's suit, 
although it would be useless; aff'd as Adsit v. Butler, 
87 N. Y., 585.] 

People V. Supervisors of Greene, 12 Barb. (K Y.), 217, 
223 (holding, on a motion for writ of mandamus, that 
it must be shown that party can perform the duty re- 
quired). S.F.,2Johns. {N. Y), 183; did., 598 '(quo 
warranto) . 

VALUE.— [For more familiar rules, see Abb. Tr. Ev., 306, 356, 
368, 369, 728. For kindred topics, see Damages.]- 

§ 736. Comparison to lost article. § 739. Consideration in deed or bill 

737. Cost. of sale. 

, 738. Oflfers- and refusals. 740. Trade scale. 
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§ 741. Assessment. § 743. Foreign coin. 

743. Things in action. 

§ T36. Comparison to lost article.— To prove the value of 
a lost article it is competent to prove by one witness its re- 
semblance in qualities affecting value, to another article, 
and to prove the value of the latter by another witness. 

Berney v. Dinsmore, 141 Mass., 42; abst. s. c, 33 Alb. 
L. J., 243. (Not error to allow plaintiff, though not an 
expert, to pick out a pearl of the same size, color and 
appearance as the one lost; and to prove its value by 
an expert.) 

S. P., Home Ins. Co. v. Weide, 11 Wall. {U. 8.), 438 
(allowing- value of stock of goods burned to be proved 
by evidence of value of similar stocks in same place, 
in proportion to annual sales). 

§ 737. Cost. — In the absence of other evidence, cost is 

competent as tending to show value. 

Ellsworth V. ^tnalns. Co., 106 N. Y., 624. 
^tna insurance Co. v. Weide, 9 Wall. {U. S.), 677. 

§ 738. Offers and refusals. — As tending to show value, 
evidence of an offer to buy or sell, or a refusal to do so, at 
a specified price, is competent against the party who made 
it.i 

But it is in the discretion of the court to refuse to receive 
such evidence in favor of the party who made or refused 
the offer," or evidence of what a third person, even though 
one under whom a party claims, offered or refused; because 
of the ease with which offers in bad faith might be made.^ 

1 Thurber v. Thompson, 21 Hun (N. Y.), 472 (company's 
refusal to sell, competent to negative imputation of 
fraudulent over-valuation by vendor to the company 
and its officers.) 

Dalrymple v. Hannum, 54 N. Y., 654 (evidence that 
plaintiff had offered to re-convey the property in ques- 
tion to defendant, for a trifling sum, and of defendant's 
I'efusal, competent against defendant, to reduce dam- 
ages). 

^ Boston Marine Ins. Co. v. Slocovitch, 55 N. Y. Super. 
Ct. {J. & S.), 452 (allowing such evidence as compe- 
tent to negative existence of motive to destroy). 
Hotchkiss V. Germania Fire Ins. Co., 5 Hun (N. F.), 
90 (to same effect). 

3 Keller v. Paine, 34 Hun {N. Y.), 167 (holding it not 
error to exclude such evidence) . 
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Compare Harrison v. Glover, 72 N. Y., 451; rev'g 9 
Hun {N. Y.), 196 (holding- that the offer of third per- 
sons, of their own goods, made in good faith and the 
ordinary course of business, in a form inviting an im- 
mediate acceptance which would be binding in honor, 
would be competent for the purpose of proving their 
price, when their price was referred to in the contract 
between the parties in suit, as a standard for them- 
selves) . 

Mere offer at auction, and no bid, not sufficient founda- 
tion for opinion on value of stock. Hanna v. Sanford, 
20 N. Y. Weekly Dig., 288. 

§ 739. Consideration in deed or bill of sale, not compe- 
tent. 

People ex rel. Mayor etc. of IST. Y., v. McCarthy, 102 N. 
Y, 630; s. c, e' Eastern Rep., 557. 

§ 740. Trade scale. — A scale of prices agreed upon by an 

association or combination in the business is not competent 

as original evidence of value, against third persons. 

De Witt V. De Witt, 46 Hun {N. Y.), 258 (scale agreed 
on by nurses in a hospital, not competent to show 
value of nursing services). v 

§ 741. Assessment. — A tax valuation or assessment, not 
competent. 

Kenersoii v. Henry, 101 Mass., 152. 
[Compare Appraisal.] 

§ 742. Things in action. — Obligitions for the payment of 
money, in the absence of evidence to the contrary, are pre- 
sumed worth their face.^ 

The rule that opinions of witnesses are competent on a 
question of value, does not apply to such obligations as 
commercial paper. " Otherwise of stocks such as are not 
dealt in but held as investments.^ 

^Loomis V. Mowry, 8 Hun {N. Y.), 311 (promissory 
note). 
Wintermute v. Cooke, 7 Hun [N. Y.), 476 (corporate 

bonds : rev'd, in 73 N. Y., 107, on other grounds). 
Smith V. Baker, 42 Hun {N. Y), 504, 506 (corporate 
stock : dictum). 

Potter V. Merchants' Bank, 28 N. Y., 641 (holding that 
the proper inquiry is as to the solvency of the obligor, 
and the validity of the instrument). 
Atkinson v. Eochester Printing Co., 43 Hun (N. Y.), 
167. 
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3 Sistare v. Olcott, 15 N. T. State Rep., 248. 
Proof of sequestration of the corporate property, con- 
clusive as to worthlessness of stock. Tockerson v. 
Chapin, 53 N. Y. Super. Ct. {J. & S.), 16. 

§ 743. Foreign coin. — The value of foreign coins, as as- 
certained by the estimate of the Director of the Mint, and 
proclaimed by the Secretary of the Treasury, is conclusive 
upon custom-house officers a,nd importers. 

Iladden v. Merritt, 115 U. S., 35; 29 Law. ed., 333; 5 
Supm. Ct. Rep., 1169 (holding that if there was error, 
application must be made to the department to correct 
it). 

WAIYER. — [For kindred topics, see Acquiescence and Rat- 
ification.] 

§ 744. Oral evidence. § 748. Neither consideration nor es- 

745. — notwittistanding- stipula- toppel needed. 

tion requiring writing. 749. One objectiou not waived by 

746. Direct testimony. another. 

747. Acts and declarations. 

§ 744. Oral evidence is competent to show a waiver of 
strict performance, or acquiescence in non-performance, 
even when the obligation is such that oral evidence of a 
modification of it is not competent. 

Meadt'. Parker, 111 N. Y., 259; s. c, 23 Ahh. N. C, 
139 (g-uaranty under statute of frauds). 

§ 745. — notwithstanding stipulation requiring writ- 
ing. — A condition may be waived by parol, notwithstand- 
ing a provision in the instrument that nothing but a written 
agreement signed shall have that effect. The provision re- 
quiring a waiver to be in writing may itself be waived. 

Carroll v. Charter Oak Ins. Co., 1 Ahh. Ct. App. Dec. 

(N. Y.), 316; s. C, 10 Ahh. Pr. N. S. (N. Y.), 169; aff'e- 

40 Barh. {N. Y.), 292. 
Pechner v. Phoenix Ins. Co., 65 N. Y., 195; aflf'e- 6 ia?is. 

(iV. F.), 411. 
Goodwin v. Massachusetts Mut. Life Ins. Co., 73 N. Y., 

480, 495. 

§ 746. Direct testimony.— A party may testify directly 
to the fact that there has been no conversation or under- 
standing between him and another waiving a right on his 
part. 
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Collins V. Manning, 1 N. Y. State Rep., 204 (reversing' 
for error in excluding question. Opinion by Dan- 
iels, J.). 

§ TiT. Acts and declarations. — ^When conduct is relied 
on as a waiver, the party has a right to show what was 
said and understood at the time of the transaction, to re- 
but the inference. 

Osboru V. Gantz, 60 N. Y., 540; aff'g 38 N. Y. Super. 
Ct. {J. &S.), 148 (waiver of condition for cash pay- 
ment upon sale) . 

Whitehead v. N. Y. Life Ins. Co., 102 iV: Y., 143 (waiver 
of forfeiture). 

§ 748. Neither consideration nor estoppel needed. — "Waiver 

of a forfeiture need not be based on a new agreement, nor 

an estoppel. 

Titus V. Glen Falls Ins. Co., 81 N. Y., 410; s. c, 8 Abb. 
N. C, 315, 338. (So holding of insurance policies; and 
that mere negotiations, recognizing the existence of the 
contract, waive as matter of law the previous forfeit- 
ure.) 

§ 749. One objection not waived by another. — It is no evi- 
dence of waiver of an objection taken by a party that he 
also asserts a second objection based upon a distinct 
ground. 

Blossom V. Lycoming Fire Ins. Co., 64 N. Y., 162, 166. 

WEALTH.— [See also Insolvency.] 

§ 750. Specific property. — To show wealth, when that fact 
is competent as affecting damages, one is not limited to 
general evidence, but may prove the value of specific prop- 
erty. 

Crosier v. Craig, 47 Hun {N. F.), 83. 

WEATHER. 

§ 751. Signal service record. § 753. — of season. 

752. Comparison. 

§ 751. Signal service record. — The record kept at an au- 
thorized United States signal service station, is competent 
evidence as a record of a public officer made in the course of 
duty, if it be properly made, identified and proved. ' 
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lEvanston v. Gunn, 99 U. S., 660; s. c, 25 Law. ed., 306 
(holding record kept at a place 10 miles away compe- 
tent, with evidence tending- to show the same weather 
at both places). 

Lindsay v. Cusimano, 13 Fed. Bep., 503 (holding record 
kept a mile distant, satisfactory). 

In Cameron v. Rich, 5 Rich L. {S. C), 352; s. c, 57 
Am. Dec, 747, a log book kept by a mate, since de- 
ceased, was excluded, as not within the rule as to 
records kept in course of duty. 

Compare St. Louis v. Arnot, 94 Mo., 275; s. c, 13 
Western Rep., 200; 7 Southwest. Rep., 15, (record 
kept by an university). 

In Evanston v. Gunn the question how the record 
should be proved was expressly excluded from con- 
sideration. 

By N. Y. Code Civ. Pro., § 914, it is enough to produce 
the record certified by the officer in charge. 

Compare Schile v. Brokhahus, 80 N. Y., 614 (under a 
previous statute) and People v. Dow {Mich., 1887), 
7 Western Rep., 897 (holding the record not compe- 
tent). 

§ 752. Comparison. — On the question whether it was 

cold enough to freeze an article, evidence as to the freezing 

of another article of the same kind is competent.^ Evidence 

of the freezing of one of a different kind is not.** 

1 Hodgkins v. Chappell, 128 Mass., 197. 

= Ingledew v. Northern R. R. Co., 73 Mass. (7 Gray), 
86. (Cn the question whether it was cold enough to 
freeze ink, evidence that it was not cold enough to 
freeze, apples is irrelevant.) 

§753. — of seasons. — A question how the weather com- 
pared with what was the usual weather of that season, im- 
proper as calling merely for opinion. 

Guiterman v. Liverpool etc. Steamship Co., 9 Dahj (N. 
Y.), 119; reversed on another point in 83 N. Y., 358. 

WEIGHT.— [See also Quantity.] 

§ 754. Standards. — To prove incorrectness of weight the 
standards of comparison used must be shown to have con- 
formed to the statute. 

McGeorge v. Walker {Mich., 1887), 7 Western Rep., 
900, citing act of July, 1836, 5 U. S. St. at L., 133. 

See also the state statute. In New York it is 3 iV Y 
R. S.{8 ed.), 2047, 2098. 
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ABANDONMENT, direct testi- 
mony p. 

declarations and condition p. 

of assietiment p. 

ABDUUTlON, age not proved by 

hearsay p. 

ABBKEVIATIONS, judicial notice p. 

—of printer's p. 

general \'8a^e p. 

usage of writers p. 

pleading ; p. 

question to witness p. 

ABATEMENT AND REVIVAL. 

See REVIVAL p. 

ABILITY, direct testimony p. 

experiment p. 

witness' ability p. 

eifort of witness in court p. 

as evidence of handwriting p. 

to pay debts p. 

intoxication as evidence of in- 
ability to depart, see Criminal 
Briefs p. 369, g 614. 
ABODE, as evidence of residence, p. 
ABSCONDING DEBTOR... p. 5, g 11; 

and see Concealment p ! 

. ABSENCE, reputation p. 

fact of letters received p. 

contents p. 

telegrams p. 

entries by deceased p. 

answers to inquiries p. 

presumption of continuance. . . -p. 

public officer ""s absence p. 

reasons for absence p." 

when evidence of concealment., p, 

by way of corroboration p 

see also Presence p 

intoxication as evidence of ni- 
ability to depart. See Crim- 
inal Trial Brief, p. 3G9, g 614 

ABSENT DEBTOR p. 5. 11; 

p. 8, 8fi 19,20 

See Concealment p. 88. 

ABSTRACTS, voluminous docu- 

' ments p. 9, § 21 

ACCEPTANCE, possession p. 9, § 22. 

— ofdeed p. 10, § 23 

— in case of infancy p. 10, § 24 

— res gesice of receiving p. 10, § 25 

— direct question p. 10, § 26 

—of delivery p. 1U» § 26 

ACCIDENT, direct testimony or 

intent p. 10, § 27 

ACCORD AND SATISF AUCTION, 

to avoid p. 11, § 28 

and see A.pplicntion of Payment p. .56 
ACCOUNT BOOK. As to date in, p. 120, § S35 

ACCOUNT RENDERED p. 14, § 40; 

p. 17. §49; p. 19,88 53,54. 
See Accounts, and Account 
Stated. 
ACCOUNTS. l.—F<ynn and rele- 
vancy, 

marks p. 11,8 29 

loose slips P- 11»§ 30 

photographs p. 12,8 31 

relevancy not apparent p. 12,8 32 



1,8 1 

1, § 2 
63, § 181 

28, § 86 

2, § 3 
22'J, § 56^ 

2,8 4 

3,8 5 

3,8 G 

3,8 7 

256. 

4, 8 8 

4,8 9 

4, § 10 

90, 8 257 

180,8 449 

192, 8 474 



253, § G56 

1§ 19, 20 

38. 

5,g 11 
5,§ 12 
6,8 13 
6,8 14 
6,8 15 
6,8 10 
7,8 17 
7.8 18 

J, 8819,20 
88, 8 251 

112, 8 308 

245, 8 634 



11.— Proving against one interest- 
ed in keeping. 

authentication p. 

agent's books p. 

joint books p. 

III. — Proving in favor of one in- 
terested in keeping, 
bringing home to adverse party, p. 
shop books; rule inVosburg-u. 

Thayer p. 

entry by person since deceased, p. 

bank books p. 

IV. Mutual accounts. 

account rendered p. 

pass books p. 

— conclusiveness p. 

V. — Provin gaccouni in aid of oral 
testimony, 

contemporaneous entries p 

written details of facts testified 

to p. 

VI, — Explanations, corrections, 
and discrediting-. 
accounts not exclusively the 

best eviden ce p. 

secondary evidence not rebut- 
table p. 
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S3 


13, S 
13, g 


U 


35 



13, § 36 



13,3 
13 J 
13.1 


37 


14,? 
1,1, I 
13, 2 


40 
41 

4a 


15,? 


43 


15,? 


44 



10, g 45 



16J 



interpreting symbols p. 17, g 



37, 
18, 

18, E 



36, i 
53, 
57, E 
61, ( 



105 
149 
159 
171 
174 
310 



time of entries p. 

explaining p. 

— by expert p. 

discreditmg by opinion p. 

— by specific errors p. 

Nil —See Further: 

charge of a commission as show- 
ing agency p. 

absence of dollar mai"k p. 

evidence as to items in .p. 

assigament of p; 

entries in. showing assignment, .p. ea, 

corroboration of p. 113, 

cred it to whom given, see 
Credit p, il4, etc 

memorandum on fly-leaf p. 146, 

direct testimony to state of . . . . ..p. 191, 

as evidence of financial condi- 
tion p. 192, 

interest on p. 198, 

pi'esumption of knowledge of 

contems p 203, g 500 

effect of omission to charge, etc.. p. 220, 556 

entries in, as evidence of p. 238, 

payment by charge and credit, .p. 239, 

self-crimination by producing^ 

see Criminal Briefs p. 17, § 2iS 

ACCOUNT STA.TED. Account 

rendered and not objected to p. 19, g l1 

part payment on account ren- 
dered p. 

reservation of objection p. 

objections to part p. 

reasonable time p. 

giving note implies accounting 
in full .■ p. 

to impeach p. 

See Accounts. 
ACKNOWLEDGMENT". What 
defects disregarded p. 

pending suit i p. 
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609 
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impeaching p. 21, § 62 

date of p. 125, § 338; p. 126, § 340 

As evidence of handwriting p. 173, § 442 

ACQUAINTANCE. Length of, to 

qualify witness p. 136, § 369 

With handwriting p. 156, etc. 

ACQUIESCENCE. Burden ol 

proof p. 24, § 63 

ratification of agent's acts p. 45, § 123 

negative oviUence p. 231, § 559 

in non -performance p. 278, § 744 

ACTS. Morereliablethanwords..p. 27.8 83 
as* to waiver p. 279, § 747 

— of congress. Judicial notice 

of p. 142,§384 

— of officer. See Official Char- 
acter p. 226. 

ADDRESS.' ' Privilege of attorney 

and client p. 21, § 64 

city directory p. 20, g 65 

ADEQUACY OF CONSIDERA- 
TION. See Consideration ... p. 96. 
ADJUDICATION of habitual 

drunkenness p. 198, 8 493 

ADJUSTMENT of account p. 20, § 58 

plans of p. 20, 8 68 

ADMISSIONS AND DECLARATIONS. 

as evidence p. 271, § 723 

qualification of witness' hear 
ing or understanding p. 23, § 66 

— recnilecbion of words p. 22, § 67 

identifying the speaker p. ^3, 8 68 

reference to things not specifiedp. 23, § 69 

statute requiring writing p. 23, § 70 

undelivered writii^ p. 24, § 71 

admission in a pleading p. 24, § 72 

— in ULiauthenticated document 

used p. 24,§ 73 

plea to indictment p. 25, § 74 

records of one's society p. 25, § 75 

best and secondary ... p, 25, § 76 

knowledge p. 20, § 77 

admission pending compromise 

privileged p. 26, § 78 

contradicting p. 26 § 79 

change of opinion p. 26, § 80 

entire statement or conversa- 
tion p. 37, § 81 

conduct against admissions ... p. 27, § 82 

of agent, to prove agency p. 33, § 100 

distinguished from agreement. . p. 57, § 160 

conduct iu the nature of p. 112, 8 309 

of such an instrument p. 181, 8 452 

of infancy competent against 

infant p. 192, § 472 

by not testifying to contrary. .. p. 264, g 695 
ADULTERY, corroboration of 

confession of p. 110,8 308 

ADVERSE POSSESSION, differ- 
ent rules p. 37 

ADVERTISEMENT, see News- 
papers p. 222 

ADVICE, evidence as to taking. ..p. 76,8218 

aR proof of good faith p. 149, g 404 

AFFECTION p. 136,8366 

AFFIDAVIT, admissions in p. "24,8 72 

by agent competent against 

principal p. S3, § S9 

used f)S a standard of compari- 
son for handwriting p. 167, 8 436 

evidence of oath p. 226, 8 573 

to prove service of notice p. 259, 8 677 

AFFINITY.- What p. 27,8 83 

not evidence of agency p. 41,8113 

AGE, in records of a society. . . . p. 25, S 75 

presumption p. 28, § 84 

direct testimony p. 28, 8 85 

hearsay... p. 28. 8 86 

opinion p. 29, 8 87 

cross-examining witness as to 

capacity tn judge p. 29, § fS 

inspection. p. 29, 8 89 

— of document p. 29,6 90 



— of horse p. 

of wound P- 

of stain P- 

AGENCY. T.— Proving agency or 
authority. 

reputation P- 

direct testimony p. 

—by agent; to implied authorityp. 
necessity of written authority .p. 

— sealed authority p. 

best and secondary evidence of 

authority .p. 

conditions precedent p. 

admission of- principal p. 

admissions and declarations of , 

agent to prove agency p. 

— by connection with evidence 
of ratification — p. 

appearing to be in charge of 
business p. 

ownership and use p. 

form ot commercial docu- 
ments p. 

charging a commission p, 

opinion as to powers p. 

course of dealing p. 

— transactions with other per- 
sons p. 

— similarity of transactions p. 

— single tt'ansactiou not 
enough 'p. 

unauthorized signing of name ' 
without indication of agency. p." 

unauthorized acts of wife or 
child p. 

relationship p. 

joint interest p. 

. presumption of continuance — p. 

scope of authority,— local usage.p. 

— of agency: usage p. 

■ — authority to indorse check.. p. 

— to cancel contract p. 

— to receive ;paymentof price, .p. 

-of negotiable paper p. 

of bond and mortgage p. 

ratification p. 

— as a new act p. 

II. — Disproving agency or 

authority. 

general reputation p. 

separation of husband and wife, 

p. 46, { 
revocation <. p. 

— by death or incapacity p. 

III. — iS'ee furtlier: 
estoppel by representations to 

agent p. 

see Notice p. 

see also Ratification p. 

of telegraph company p. 

in speaking through telephone, .p. 

AGENT, books of p. 

declarations of, as to contract, .p. 

proof of handwriting p. 

acknowledgment of delivery... p 

letters of p, 

AGREEMENT, for sale of land, 
necessity of writing or seal. p. 

alteration in, see Alteration p. 

ambiguities in, see Ambiguity, .p. 

distinguished from, admission 
and declaration p. 

see also Assent . p. 

rule as to oral p. 

to pay consideration, see Con- 
sideration T). 

that landlord might enter and " 

repair p. 

see Contract p. 

contradiction and corroboration p. 
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45, gl24 



46, 1 135 

S 126, 12T 

46, 1 128 

47, g 129 



183, g 339 
222. 
Z48. 

264. ? 695 
265,23,00 
701 
13, § 34 
103, 1 287 
157, g 418 
122, 8 332 
208, g 613 

30,31,?? 
95,98 
47. 
53. 

57, i 160 
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87. g 248 

96, etc. 



97, g 272 
103, etc. 
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what law controls p. 196, § 486 

sigued by mark p. 210, § 5S1 

to do work to satisfaction p. 257, § 668 

ALIAS, as affecting evidence of 

identity p. 189, 8 463 

AUEN. see also Citizenship, and 

Katuralization 
ALLEGATION, production of in- 
strument p. 47,6130 

of authority admits ratiflcation.p 249, 9 H'i 
not necessary 10 let iu rebuttal.. p. g5vi, 8 653 

lets in facts .p. 26T, 8 705 

ALM.\NAC, marked as memo- 
randa p. 146,8336 

as to rising or settine of moon. p. 213, 8 5:17 

to aid judicial knowledge p. 199, 8 494 

to show sunrise p. 262, 8 687 

ALTAR, photograph of p. 94,etc. 

8 265 

ALTERATIONS, allegation p. 47,9 130 

eifeut of alteration on compe- 
tency as evidence p. 48,8131 

what IS material p. 48, 8 lad 

inspection p. 49, 8 133 

signature and body p. 49, 8 434 

eSect of call for explanation p. 49, 8 135 

— of failure to explain p. 50. 8 186 

— of attempted explanation p. 50, § 137 

— of alteration on validity p. 51, 8 138 

competency of witness to ex- 
plain p. 51,8 139 

description p. 51,8140 

explaining, — as immaterial p. 62,8141 

— as made by third person p. 52, 8 142 

— by consent p. 52,8143 

e.xtriusic evidence to supply ob- ■ 

literation p. 52, § 144 

abstract or meihorandum cor- 
roborating the testimony p. 52, 8 145 

official document p. 53, 9 146 

certified copy p. 53,8147 

■ in copy of foreign statute p. 144, 8 390 

by order of court p. 234, 8 598 

ALTERNATIVE COMPUTA- 
TIONS, how received p. BO, § 158 

AMBIGUITY, symbol p. 53, 8 148 

absence of dollar mark p. 53, 8 149 

illegibility p. 54,8150 

blank p. 64,8151 

patent and latent p. 54, 6 15S 

surrounding circumstances p. 54, 6 153 

usage of the business p. 53, 8 V^i 

practical construction p. 55, 8 155 

creatirigby extrinsic evidence, .p. 56, 8156 

technical meaning p. 56,8157 

previous similar transactions ... p. 104, 8 283 

as to premises in deed p. 245, 8 633 

as to premises in lease p- 245, 8 633 

in t.'ii-eat p. 267,8 705 

AMOUNT, alternative computa- 

ti' Ml by experts p. '56,6158 

pi-oved Uy mention to third per- 
son ; p. 147,8 397 

see al.40 Quantity, Measure, and 
Vv'eight. 
AN.IE.NT DOCUMENT, proof of 

handwriting p. 158, 5 419 

as evidence of handwriting p. 176, 8 442 

JVNGER ; p.ia6,8369 

ANIMAL, as to disease of p. 183, g 454 

ownership of p. 237,9608 

see also Character, Age, Con- 
. dition. Cause, and Breed. 
ANNEXATION,intentas to fixture p. 141, 8 382 

.ANONYMOUS LETTER p. 180, 8 448 

not notice p. 223,8564 

ANOTHER SIMILAR OFFENCE, 

evidence of identity p. 187, 6 462 

ANSWER of third person to in- 
quiry p. 6, 6 16 

to name, by person appearing to 

beagent , p. 35,8102 

to inquiries as to person p. 140, 6 3^5 
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101 



(357 
162 
163 



l.'S 
267 



45,1 
93,1 



69, § 2.55 
. 195, § 482 



59, § 166 
60, § 167 



60, i 
60, i 



to name. Evidence of identity.. p. 186, § 461 

to message, see Message p. 213 

of witness may be qualified.. . . p. 65, g 191 

APPEARANCE of being in service p. 132, 6 35S 
of being in charge of business. . .p. 34, § lOZ 

APPLICATION OP PAYMENTS, 

oral evidence p. 57, § 159 

direct testiiijouy p. 57, § ICO 

APPOINTMENTof recei7er p 233, 

APPRAIS.\L, competency p. 57, 

APPROPRIATION of payment, 

see Application of Payment. ..p. 56 
as proof of embezzlement p. 132, 

APPROVAL, by judge p. 57, 

— corporation p. 58, 

APTITUDE, as evidence of hand- 
writing p. 180,§449 

ARBITRATION.agenfs authority 

to submit p. 38, g 108; p. 

AREA of premises shown by plan. p. 
ASSAULT, evidence of, by photo- 
graph p. 

testimony as to mtent ,.p. 

ASSENT. I. — Assent without 
signing. 
instrument delivered to be re- 
tained as evidence p. 58, §164 

— presumption, how far conclu- 

sive; burden of proof p. 59, § 165 

instrument delivered but to be 

surrendered again p. 

direct testimony p. 

II. — Non-assent notwithstanding 
, signing. 

neglect to read p. 

conditional delivery p. 

presumed from signature or ac- 
cepting delivery p. 202, §499 

of marksman p. 210, § 5:;1 

ASSESSMENT by receiver p. 234; § .',06 

roll as evidence of title p 271. ^723 

as evideuce of value p. 277, § 741 

ASSETS, as to identity through 

commingled p. 18!), §465 

ASSIGNEE.eftectot demand upon p. l!.u, §^^2 
ASSIGNMENT, absence of dollar 

mark p. 

necessity of proof p. 

oral evidence p 

— notwithstanding written evi- 
dence exists p. 

form p. 

— bybook-keepiug p. 

— by substitution of party p. 

description p. 62, 

principal and collateral p. 62, 

qualifying the schedules p. 62, 

reservation p. 62, 

impeaching— by motive or pur- 
pose p. (3, §180 

— by evidence of abandonment p. 63, §181 

defeasance p. 63, § 182 

shown to transfer a different 
claim than the one contem- 
plated p.196, §485 

ASSOCIATION BOOKS p. 13, § 35 

ASSU.ttPTION, delivery of deed, 

containing .p. 123, § 334 

ASTHMA, evidence as to p. 182, § 4:j3 

ATTACHMENT, p. 136, § 3!i9 

title derived under p. 238, § 610 

ATTEMPT TO SUBORN, admis- 
sion of proof of p. 64, §185 

ATTORNEY, privilege precludes 

giving of client's address by.. p. 27, § 64 
competent to give opinion as 

to age of handwriting p. 30 

possession of securities as au- 
thority to collect p. 44, 

register, entries in, as evidence 

of date p. 118, 

priviiegeas to handwriting — p 159, 
see Notice P- 228, 
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61, 
61, ! 

61, ! 

61, ! 

62, ! 
62, j 



§149 
§170 
§171 

172 
173 
175 
175 
170 
177 
178 
179 



§ 90 
il31 
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AUTHENTICATION of accounts.p. 12 etc. 

§ 33 etc. 

of herd book p. 68, 8 201 

of copies p. 107. 

of standards of comparison 

of handwriting p. 173, § 443 

of notice p. 825, § 571 

AUTHORITY, to sign p. IKi, § 41d 

knowledgeof p. 200, 8495 

to afflxseal p. 268. S 673 

tosign p.2B0, S679 

to send telegram p. 2fJ4, 8 695 

to speak through telephone p. 265, § 700 

AUTHORSHIP, proved by pecu- 
liar usage of language p. 180, §448 

of letters, proof of p. 207, 8 510 

AUTOPSY, one of several physi- 
cians , p. 63, §183 

irregularity p. 63, § 184 

identificatio a of body p. 185, S 458 

BADCA.se, tampering with evi- 
dence p. 64, §185 

BAD FAITH, as corroboration... p. 112, 8 309 

as bearing on value p. 276, § 738 

see Good Faith 
BAD LANGUAGE, evidence as 

to use of p. 76, 5 217 

BAGGAGE MASTER, evidence of 

employment p. 133, §358 

BAIL ilENT, corroboration as to. p. in, § 3U8 

BAXK, evidence as to custom p. 109, § 306 

BAiVK ACCOUNT, presumption 

as to date p. 17, § 48 

BANKBOOKS, en tries in p. 13, § 39 

payment through p. 239, § 614 

BANK BUSINESS, presumption 

of regularity p. 252, § 656 

BANK NOTES, proof of genuine- 
ness of p. 148, §399 

BASIS OF FACTS for opinion., .p. 230, 8 584 
BELIEF of witness as to what 

was intended by conversation p. 23, § '69 
as characterizing one's own act p. 64, § 186 

cross-examining p. 64, § 187 

asking for impression p. 64, § 188 

at the time of the transaction . .p. 65, § 189 

reason for p. 65,8 190 

qualifying words as to p. 65,8191 

of witness, reason for p. 109, § 305 

as to existence of partnership, .p. 115, § 315 

not evidence of death p. 121, § 338 

as to good faith p. 149, § 405 

competent as to handwriting, .p. 158. § 420 
of witness as to identity. . .p. 185, 8§ 468, 4.59 
as to solvency or insolvency. . , .p. 193, § 477 
of witness as to intent of com- 
batants p. 195,8 482 

of witness as to quantity p, 248, 8 639 

BEER, impression of witness as 

to p. 66,8188 

quality of p. 247, § 636 

BffiT AND SECONDARY ac- 
counts not conclusively the 

best p. 16, § 45 

oral admission of written in- 
strument p. 24,8 70 

as to admissions made in writ- 
ing p. 25,8 76 

evidence of authority of agent, p. 32,8 97 

evidence of assignment p. 61, S 173 

rule requires production of 
books to show practice of the 

house p. 70,8204 

production of thing not neces- 
sary to show its condition . . p. 93, 8 263 
as to copy of filed or recorded 

instrument p. 107, 9 300 

as to demand and refusal p. 126, 8 341 

rule as to result of search p. 139, 8 375 

rule does not apply as between 
witnesses' opinions as to 

handwriting..., p. 156, etc. 

as to comparison of handwrit- 
ing p. 170, 8 440 



evidence of existence of third 

person P- ISO, § 468 

evidence as to naturalization — p. 218, § 550 

as to order of court P- 334, § ■j'Jl 

ruledoes not require production 

of things bearing inscriptions p. Ml, 8 IMS 
as to evidence of ownersnip. ... p. Md, 8 Ul 1 

as to telegrams P- 26j, 8 B94 

rule as to memoranda to refresh 

memory p.lW,8396 

BIAS, cross-examining on details p. 66, 8 19a 

calling witness' attention p. 66, 8 193 

repelling P- 67,8194 

BILLHEAD, evidence ot identity . .p. 187, 8 4 a 
BILL OF ITEMS, as showing sale p. 36, 8 104 
BILL OF LADING, as to showing 

agency .' P- 36, » 104 

assent to, with conditions p. 58, etc. 

BILLS, NOTES AND CHECKS, 
recoupment upon collateral 

oral agreement p. 87, S 248 

good faith of holder p. 149, 8 40,! 

evidence of ownership p. 237, § 606 

BILL OF PARCELS, as to evidence 

of ownership p, 239, § 611 

BILL OF SALE, evidence as to 

schedules p.- 62, § 178 

as evidence of ownership, p. 238, 88 610, 611 

BIRTH, premature or still p. 67, 8 195 

hearsay P- 67, 8 19& 

dateof p. 67,8197 

BLANK, etEect ot p. 54, S 151 

in date p. 120, S 325 

BLASTING, care in p. 75, §216 

conjectural efCect p. 81, 8 228 

BLOOD, direct testimony p. 68,8198 

direction of spatter p. 80, 8 227 

BLOW, expert evidence as to in- 
juries from p. 77, § 220 

opinion as to strength to give. p. 7'8, §221 

direction of p. 80, § 227 

BOILER, propriety of use .... p. 76, § 219 
BONA FIDE PIJECHASER for 

value. Proof as to p. 97,8271 

as to fictitious pei-son p.i41, §380 

BOND, acceptance of delivery p. 10, § 23 

admission of having given.. ..p. 24,8 70 

proved by corporation p. 58, § 16.3 

agreementfor othersigners p. 60,8169 

delivery of..'. p. 124,8 336 

BOND AND MORTGAGE, as evi- 
dence of authority to collect, .p. "44, § 121 
BOOKS, testimony of the results 

of examination p. 9,8 21 

how authenticated p. 12, § .31 

rule as to shop books p. 13,8 37 

entries in bankbooks p. 13,8 -3!) 

passbooks p. 15,15 41, 4i 

of account, necessity of produc- 
tion p. 16,88 45,46 

of account, admissible to im- 
peach account stated ..... . . p. 20,8 59 

custody of, not always sufficient 
to prove acquiescence in cor- 
rectness of entry p. 25,§ 75 

erasures and alterations in p. 50,8134 

of account, as corroboration. . . p. 113, § 310 

mutilation of record p. 220. 9 557 

identifying copies p. 246, § 635a 

BOOK-KEEPER, explanation of 

account books by p. 18,9 50 

BOUNDARIES, how proved p. 68, 8 199 

as evidence of condition p. 95,8 267 

see judicial notice of public 

boundaries p. 241, 

negativing controversy p. 221, 9 559 

of county running through 

house p. 254 § 659 

BRAKEM AN, evidence of employ- 
ment p. 133, § 35S 

BR.ANDS, as evidence of owner- 

sliip p. 237, §608 

BREACH OF CONTRACT, with 

agent p. 103, 8 287 
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BREACH OF PROMISE p. 113, 8 Sll 

BREAK p. l,3,8a6B 

direction of force p. to, 8 227 

BREED, expert may testify to. . . p. 6S, 8 200 

publishea herd book. p. 68,8 201 

BRIDGE, use of gates p. '10, g2I« 

elteet as to construction p. 8 1 , 8 828 

photograph of p. 94, etc., 6 265 

construction, see Construction.. p. luo, etc. 

BROKER, usages affecting p. 12, 8 116 

uiemoranduni of, when cot ad- 
missible p. 103, 8 2£ri 

BUILDING, cause of dampness. ..p. fcO, 8 2^:6 

negligent construction p. 94, etc., 8 265 

construction of .* p. 110. § £81 

quality of ... p. 100, 8 281, and seep. 247 
BUILDINGCOXTRACT, evidence 

as to p. 64, S 1:3 

BURDEN OF PROOF, as to errors 

iu account stated p, 19,8 .'5.5 

as to acquiescence p. 21, tj L3 

as to qualification of entire state- 
ment or conversation p. 27,8 Gl 

as to fulfillment of conditions 

imposed upon agency p. 32, 8 98 

as to alterations, see Altera- 
tions p. 47. 

as to assent p. 59, § 165 

aa to consideration p, 97, 8§ 271, 272 

astomisnomer p. 122, 6 S33 

as to statement p. 136, 6 867 

as to existence of person p. 140, g 3^ 

as to instrument signed bymark.p. 210, 8 521 

as tousifte p. 211, 8 625 

of negative p. 319, 8 55.? 

as to performance of duty p 226, | 575 

as to residence p. 256, 9 666 

BUSINESS, nature and usual 

course p. 69,8203 

scope of particular trade p. 69, 8 203 

practice of particular house ...p. 70,8 204 
contradiction by contradicting 

ground of belief p. 70, S 20.5 

who proprietor p. 70,8206 

admissibility of directoi'y as to 

place of p. 22,8 65 

asto usage of p. 55,8 154 

aiding belief of forgotten fact. . p. 146, 8 394 
testimony to course of. official. p. 221, §668 

of bank, presumed regular p. 252, § 655 

eutriesin course of , as showing 

time of event p. 269, 8 716 

CABINET WORK, quality of p. 246, 8 636 

CALCULATION, evidence as to. . .p. 95, 8 267 
CALENDAR, evidence asto date. .p. 117, 8 318 
CALLING WITNESS' ATTEN- 
TION to time, place, etc p. 66, 8 193 

CANCEL, authority to cancel con- 
tract p. 43,8119 

CANCELLATION, see Alteration p. 47 
CAPACITY, qualification of wit- 
ness p. 70,§S07 

comparison with similar ma- 
chine P- ^1,8208 

time of knowledge p. 71,8 209 

efTorts made in court P- 90, 8 857 

And see Ability. 
CARD, as evidence of proprietor- 
ship P- 70,8206 

CARE and skill, in matter of spe- 
cial knowledge P- 72, 8 210 

— iu matter of common life p. 74, ^ 211 

form of question P- J?, S 212 

what might have been done p. 74, 8 213 

whether it might have been 

avoided - P- ^,8214 

conduct of the witness p. i5, 8 .il5 

observation dependent on mm- 

utes P- ii<ll\i 

general babit P- tS'l^]' 

taking advice ■ P- i"' | U° 

precautions P- '"' J s'^ 

{11 condir ion of place S'ot^ 's\?i 

expert opinion as to P■i^^, a 7rfu 



CARELESSNESS as bearing on 

character p. 85, 8 239 

master and servant p. 85, 8 239 

CARRIER, assent to conditions 

imposed by, see Assent p. 58 

condition of goods p. 92, 8 261 

capacity of goods to bear 

journey p. 93, 8 268 

CARRYING CAPACITY of ship. p. U, 8Si07 

CARTRIDGES, condition of p. 91, etc. 

8 258, etc. 
C. O. D., judicialnoticeof meaningp. 2,8 B 

CAtsHlER, business account of p. 18,8 49 

evidence of authority p. 37, 8 107 ' 

authority of p. 39, 8 108 

CAST of horse's mouth as evi- 

denceofage p. 30,8 91 

CASUALTY, opinion of expert as 

to cause of p. 79,8 226 

CATTLE, brands upon p. 2.'i7, 8 COS 

CAUSE of wound or death p, 77, 8 220 

form of question p. 18,8 221 

common inference, conjecture . .p. 78, 8 223 

— probable position p. 7?, 8 223 

— exhibiting instrument p. 79, 8 234 

— cause of suicide p. 19, 8 225 

in matter involviug special' 

knowledge p. 79,8 226 

direction of blow, force or 

fluid p. 80,8227 

what would have been p. tl, 8 228 

experiments to corroborate 

opinion p. 81,8 229 

suggestion of another p. b;^', 8 230 

— cross-examination p. 82, 8 231 

rebutting suggestion of other, .p. 8-'J, 8X33 
unknown to expert p. 13,8 233 

— presumption of continuance p. 83, g2;^4 
declarations as part of res gestae p. 83, 8 83a 
of collision, evidence of condi- 
tion p. 94, 8346 

of giving up business p. 131, 8 353 

of fright p. 137, 8 369 

seealsoCare : p. 74. 

CAUSE OF ABANDONMENT... p. 1, § a 
CAUSE OF ACTION, assignment 

of p. 60, §170 

motive as aflEecting p. 215, g 540 

CAUTION, see also Care p. 74. 

CERTIFICATE, signature by part 

of officers p. 7,5 18 

of clerk to judicial act p. 57, 8163 

of baptism, not evidence of date 

of birth p. 67,8197 

of expert as to breed p. 68,8-00 

of inspection, as to condition, .p. 94, 8 264 

copies p. 107. 

genuineness of stock p. 148, 8 400 

.:Of measurer p. 210, 8 523 

of omission from record p. 220, 8 557 

of limited partnership p. 22,'>, 6 672 

of quality. p. 247, 8 C36 

by notary. Abb. Tr. Ev., 425-428 
to copy of record, ^66. Tr. Ev., 536-550 
CERTIFICATION of check, au- 
thority to make p. 39, § 108 

CERTIFIED COPY, alterations in p. 53, 8 147 

mistake in p. 213, S 535 

of record of naturalization ... p. 218, 8 551 
CHANGE OF OPINION, testi- 
mony as to p. 26,5 80 

CHANGE OF GRADE, photograph 

of p. 94 etc., 8 265 

CHARACTER. l.—Beputation. 
good character, when compe- 
tent p. 84,8 236 

how proved p. 84,8 237 

II.— Competency and skill, 

direct testimony p. £4,8 238 

single instances p. b."), 8 239 

intoxication p. f.5, § 240 

inspection p. 8.5,8 241 

general reputation p. 85, 8 242 
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237, § 606 
239, § 614 



17, S 



40,8 



67, 



112 
355 

197' 
104 

54, § 163 



III.— See further : 

of book-keeper ....p. 18, 

symbolic, in' writing explain- 
able p. 53, f 

of hiftliway.' p. 90 etc., §258 

of disease, see Health p. 183. 

official, see Official Character.. p. 22ti. 
CHAT'l'l-L MOETGAGE, as to 

proof of p. 107, S 

date of p. 120, S 

feeling of fear as to p. 136, £ 

as evidence of ownership, .p. 238, §g 610, 

CHECK, as evidence of date p. 119, 8 

date of p. 125, ! 

possession as evidence of owner- 
ship p, 

CHECK iiOOK, proving payment 

by P 

entries in, when competent, 
Abb. Tr. Ev., 245, 259 
CHECK WARK in account book.. p. 
CHECK STUB, corroboration by.. p. 110, S 
CHECKING BAGGAGE, usage 

noticed p. 

CHILD, ratification of acts of — p. 
photographic evidence as to 

trnatiuent of '. p. 

CHURCH RECORD not evidence 

of date of birth p. 

CIRCULAR competent to show 

agency p. 

competency of, ^66. Tr. Kv.^ 484. 
CIRCUMSTANCES, evidence as 

to surrounding p. 

financial, see Insolvency p. 192. 

CIRCUMSTANTIAL EVIDENCE 

may let in belief at the time. . .p. 65, § 

as to concealment p. 88, § 

as to conspiracy p. 100, § 

as to delivery p. 193, § 

as to •embezzlement p. 132, § 

as to handwriting p. 180 

as to knowledge.. p. 201, § 

CITIES, judicial notice of, see 

Place . . p. 241 

CITIZENSHIP distinguished from 

residence '. p. 

presumption.. p, 

gassport...' p. 
earsay p, 

CITY DIRECTORY, as to address, 

admissibility of p. 22, g 

CIVIL DAMAGE ACT of another 

state p.l43,§ 

CLAIM, direct testimony p. 86, 6 

disproving p. 221, 9 

CLERK, absence of p. 13,8 

behiud desk, presumed to be 

agent... ' p. 35,8 

CLOTHING, bloodstain on p. 68, § 

evidence of identity p. 187, 8 

CLUB, knowledge of rules p. 203, 8 

CLUB BOOKS p. 13," 

COACHING WITNESS as to hand- 
writing p. 159, 8 

COHABITATION, corroboration 

of p. 110,8 

COIN, value of foreign p. 27"' 

COLLATERAL,a3signmentof ...p. f 

as to assignment p. ( 

COLLATERAL ORAL AGREE- . 
MENT, the rule against oral 

evidence p. 

varying executory considera- 
tion p. 

COLLECTIVE FACT,ability p. 

impression as to quality of liq- 
uor p. 

lets in reason for belief p. 

rule applied to complex me- 
chanical action p. 

traces of physical force and 

movement p. 

competency of skilled laborer.. p. 
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il48 
etc. 
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86,8 
86,8 
86,8 
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87, 



4,8 8 



65,8 
65, g 



; 4, 8 216 



80,8 
84,8 



as to financial condition p. 89, § 252 

condition of place or thing p. 90, 8 2o8 

see also Health and Disease.. . p. 182 
observation with judgment dis- „^ , _„ 

tinguished from opinion p. 227, BOTH 

opinion as to perfojmance p. 239, 8 615 

see also Possession p. 242, 8 626 

see also Pregnancy P- 244. 

as to quahty, see Quality p. 246, etc. 

see also Signs and Signals p. 260. 

see also Treatment p. 272. 

COLLISION, certificate as to 

cause P- 84, 8 264 

COLLUSION in obtaining order 

of court ■. p. 235, 8 603 

COMBINING TESTIMONY p. 15, 9 43 

several as to condition p. 92,8 260 

to prove forgotten fact p. 147, 8 397 

to prove value p. 275, 8 736 

COMMERCIAL DOCUMENTS, 

proving agency p. 36,5104 

COMMINGLED ASSETS, as to 

identity p. 189, § 466 

COMMISSIONS in account p. 17,1 49 

as proving agency p. 36,8105 

COMMUNICATION by deaf 

mute p. 26, 9 76 

COMMUNICATION BET'WEEN 
ATTORNEY AND CLIENT, 
privilegeas to handwriting.. p. 159, §423 
COMMUNICATION 'WITH DE- 
CEDENT, handwriting as .... p. 160, 8 424 
COMMUNION TABLE,' pho- 
tograph of p. 94, etc. §265 

COMPARISON, with similar 

machine ..'. p. 71,8 208 

of handwriting, see Hand- 
writing p 152. 

of persons to test identity p. 190, § 466 

as to measurement P- 211, 8 524 

observation with judgment dis- 
tinguished from opinion., .p. 227, S 578 

of types and print p. 246. § 635 

asevidence of quality.... p. 247, §8 63i,638 

to show quantity p. 248, 8 641 

toshow speed p. 261, 8 684 

to show period of time p. 868, 8 711 

as to value p. 276, 8 736 

of weather p. 280, §6 7.58, 753 

of weights p. 280, 8T54 

COMPELLING PRODUCTION of 

thing p. 93, §263 

COMPOSITION. How proved. 

Abb. Tr. Ev., 816. 
COMPOSITION DEED with 

secret agreement p. 105, §292 

evidence as to p. 124, § 386 

COMPROHISE, admission pend- 
ing p. 26,§ 78 

conclusive p. 87, 8 249 

see Admissions,and -466. Tr. Ev , 815 
COMPULSORY EXHIBITION as 

to condition p. 90, §2,57 

COMPUTATION how received. ..p. 56,8168 

of interest p. 197, § 4[0 

of affinity p. 27,8 83 

CONCEALMENT, positive acts. , . .p. 88, 8 260 

circumstantial evidence p. 88, 8 a",! 

of part of writing shown wit- 
ness p.l65,84I5 

CONCURRENT INTENT.evidence 

as to p. 115,8 315 

proof of p. 196, 9 488 

CONDITION. I.— Condition of 
persona. 

of wife when abandoned p. 1,8 2 

in life p. 88, 8 252 

financial p. 89, § 2.'^3 

— general reputation p. 89, § 2 4 

physical photograph p. 89, 8 255 

— direct testimony p. 89, § 250 

— inspection in court, voluntary 
exhibition p. E!), 9 257 

resulting from injury, etc p. 130, § 3;3 
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as to mental.... p.I36,§363 

of writer p. ISl, § 451 

II. Condition of .places and 
things. 
of paper appearing to be altered.p. Bl , § 140 
direct testimony p. 90,8 258 

— wliat witness observed p. 91, 9 259 

combining testimony of several 

witnesses p. 92, § 3fi0 

of anotber time or place p. 02, 8 261 

— laying foundation for evi- 
dence p. 93,8 282 

inspection in court p. 93, S 263 

official inspection p. 94, § 264 

use of correct photograph or 

map p. 94,8265 

.u?e of approximate plans, maps, 

etc p. 95.9 266 

— reasonable accuracy p. 9j g 267 

proved by report of subordinate p. 22T, 8 577 

1 II. — See further: 
presumption of continuance — p. 83, 9 234 
CONDITION OF CONTRACT, 

proof in rebuttal of delivery, .p. 1S3, § 3.i3 

may be waived iiy parol p. 278, 8 745 

CONDITIONS PRECEDENT upon 
existeuce of agency. Burden of 

proof p. 32,8 98 

CONDITIONAL AUTHORITY of 

agent p. 3.3,8 98 

CONDITIONAL DELIVERY as af- 
fecting 'issent p. 60,8 169 

CONDITIONAL SALES as affect- 
ing ownership p. 238, 8 610 

CONDUCT against admissions.... p. 27, § 82 

as evidence of residence p 254, 8 659 

CONFEDERACY, see Conspiracy p. 100 
CONFESSION, corroboration of ..p. 110, § 308 
CONFIDENTIAL COMMUNICA- 
TIONS of attorney as to ad- 
dress ..p. 21,8 64 

as to handwriting p. 159, S 423 

CONSANGUINITY, not evidence 

ofageucy p. 41,8 113 

as to what constitutes, and 
mode of computing, see Crim- 
inal Brie^^ g 260; as to mode 
of proof in case of pedigree. 
Abb. Tr. Ev., p. 70. For Age, 
Affinity, Birth, Marriage, and » 

Death, see those titles. 
CONSCIOUSNESS OF GUILT, 

Criminal Briefs p. 298, § 512, 
CONSENT to the making of an 

alteration in instrument p. 52, 8 143 

see also Assent p. 58. 

unexpressed willingness p. 96,8 268 

CONSIDERATION, value p. 96, § 269 

seal p. 96, §270 

bona fide purchaser for value ,. .p. 97, 8 271 

di^roving nominal p. 97, 8 273 

effect of disproving p. 97,8 273 

oral evidence to vary writing . .p. 98, 8 274 
executorv P- 99,8 275 

— agreement p. 99,8 276 

legal, to displace recital of 11- 

fegkl p. 99,8277 

previous agreement p. 99, 8 278 

obliterated from deed p. 62, 8 144 

see also Collateral Oral Agree- 
ment P- 87. 

corroboration of p. 109, 8 307 

illegality of p. 191, 8 470 

in deed, as to value p. 277, 8 739 

CONSIGNMENT, corroboration 

as to .....p. 111,8 308 

CONSPIRACY, circumstantial evi- 

dence p. 100, §279 

CONSTITUTION of another state p. 143, 8 387 

as to foreign statute P 1m, 145, 9 399 

direct testimony to persons 

constitution P- 18^8 453 

CONSTRUCTION OF CONTRACT,.?. 55, 8 155 
of assignment P- ""i » l»l 



judicial notice .p. 100, 5 280 

CONSTRUCTION OP STATUTE, 
opinion un p. 144, 8 388 

C0N.STRU(JTlON OF THING, 
quality of work; direct question p. 100. 8 281 

opinion p. 101, 9 282 

quality of, see ; p. 247 

necessary time p. 269, 8 715 

CONSTUUCTIVE DELIVERY. . . .p. 123, 8 335 

'CONSTRUCTIVE INTENT p. 196, 9 485 

CONSTRUCTIVE NOTICE. See 

Notice p. 222 

CONSTRUCTIVE PAYMENT p. 230, 8 613 

CONSTRUCTIVE PRESENCE . . ,p. 245, 8 634 

CONTEMPORANEOUS entries in 

accounts p. 15,9 43 

CONTEMPORANEOUS MEMO- 
RANDUM p. 146, 8 396 

CONTINUANCE, presumption 

as to absence p. 7,8 17 

of agency p. 41,8)15 

of condition and cause p. 83, 8 234 

of solvencjr, etc p. 194, 8 478 

of ownership presumed p. 239, 8 612 

presumption as to possession . . p. 243, 8 6.'^0 
of residence presumed p. 2.56, 8 665 

CONTRACT for sale of land, ne- 
cessity of writing or seal p. 30, 31 , 

93 95, 96 

alteration in, see Alteration p. 47 

ambiguities in, see Ambiguity, p. 53 
distinguished from admission 

and declaration p. 57, 9 160 

see also Assent p. 58 

see also Collateral Oral Agree- 
ment , p. 87 

implied p 102, § 2E3 

direct testimony p. 102, 9 :i84 

witnesses' understanding p. 102, § 2»5 

writing not signed p. 102, 9 2K6 

declarations of agent p. 103, 8 287 

previous similar transactions ...p. 104,8 288 
different * contract admissible 

under general denial p. 104, § 289 

with whom p. 1 U 1 , 8 290 

ignorance of effect p. 104,8 291 

made merely to influenceothers.p. 105, 9 292 
on whosecredit made, see Credit p. 114, etc. 

explanation of p. 135, 9 365 

in fictitious name p. 140, §S 378, 3t9 

as to fixtures p. 141, 8882 

what law controls p. 196, 9 4t-6 

signed by mark p. 210, 9 521 

misnomer in p. 213, § 5.33 

to do work to satisfaction p. 257, 9 668 

as affected by usage, see Usage p. 272, 

CONIRADICTION of secondary 

evidence when not allowed.. p. 16, 9 46 

of declarations of a party p. 26,9 79 

of ground of belief p. 70, 8 205 

of irrelevant evidence by irrele- 
vant p. 75, 9 216 

own'witness p. 105, 9 293 

usage in contradiction of al- 
leged contract p. 106, § 994 

in relation to corroboration — p. 109, § 307 

corroboration p. 113, 8 313 

as to date p. 119,8 323; p. 120, 8 330 

of imputed intent p. 196, 9 487 

by non-observation of witness p. 221, 9 559 

of expert '. ..I p. 232, 8.592 

as letting in rebuttal. . . . ■ p. 2.52, 9 0.52 

in case of tampering p. 263, 8 692 

CONTRIBUTORY NEGLIGENCE, 
Abb. Tr. Bu.,594. 

CONVERS.iTION as to cause of 

abandonment p. 1,8, 2 

as explaining absence p. 8, 89 19, 20 

•see also Admissions and Dec- 
larations p. 22, 

rule as to entire statement,,, p. 17, 8 81 

to explain contract p. 54, 8 153 

interpreted p. 106, 8 295 

signs p, 106,9396 
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denial and rebuttal... p. 100, §297 

fact of conversation does not let 

insubstance p. 107, § 298 

in regard to date p. lib, § 319 

as bearing on demand p. 126. §341 

as to fictitious person p. 140, § 37.5 

proved by third person p. 147, § 397 

testimony that it was within 

hearing ^.183, §465 

. witness cannot be askea 
whether he gave another to 

understand, etc p. 200, § 495 

CONVEYANCE, direct testimony 

as to p. 121, § 330 

in fictitious name p. 140. § 378 

pi-esumption of grant p. 150, §§ 407, 408 

as evidence of title, see Deed. 
CONVICTION, as impeaching 
witness. Criminal Brief p. 304, 
§5,23 etc.; p. 2461411 

COPIES to compare abstract. p. 9, § 21 

of papers by photographs p. 13, § dl 

alterations in certified p. 53, g 147 

when not admissible p. 103, § 286 

proceeding from adverse party p. 107, § 299 
of aied or recorded instrument p. 107, § 300 
effect of statute making copy 

equal evidence p. 108, § 301 

— defect in authentication sup- 
erseded by oath to truth of. . .p. 108, § 303 

imperfect or erroneous p. 108, § 3 '3 

oral to vary p. 108, § 304 

of foreign statute p. 144, §390 

photograph of writing p. 177, § 445 

mistalve in certified p. 213, § 535 

order of court p. 233, § 594 

of photograph p. 240, §616 

of new paper or booli p. 246, § 635a 

CORPORATE ACT, proof of 

agent's handwriting p. 157, § 418 

sealing p. 258, § 671 

CORPORATE BUSINESS, linowl- 

edgeof p. 205, §505 

CORPORATE EXISTENCE, pow- 
ers and acts, see ASb. Tr. Ev, 
p. 17, etc. 
CORPORATE OFFICER, testify- 
ing to intent of corporation. . .p. 116, § 316 

CORPORATION, books of .p. 13, § 83 

as to agency for, and powers of 

officers, see Agency p. 30. 

approval by p. 58, §163 

by proof of practice of the 

house p. 70, §204 

intent of transactions p . 194, § 479 

continuing knowledge of p. 205, § 504 

notice to p. 226, § 670 

report of subordinate p. 227, § 577 

seal of, see Seal p. 257. 

CORPUS DELICTI, as to iden- 
tity p. 189, § 463 

CORRECTION OF ACCOUNTS p. 17, § 49 

of errors in account stated p. 19, § 55 

of errors in copy p. 108, § 303 

CORRESPONDENCE, see letters. p. 206. 

connected parts p. 265, § 697 

CORROBORATION, by general 

reputation p. 5, § 11 

bank boolcs as evidence p. 13, § 39 

altered instrument, it must be 

corroborated p. 49, §133 

of testimony to alteration p. 53, § 145 

of oral agreement by memoran- 
dum p. 103, §286 

reason for positiveness p. 109, § 305 

of hearsay p. 109, §306 

before contradiction p. 109, § 307 

— let in by contradiction, proba- 
bility of truth p. 109, §308 

conduct of adverse party p. 112, § 309 

accounts p. 113, §310 

ex parte declarations in own 
favor p. 113, §311 
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contradicting i.- .-P' H^i 

of date P-U^ 

of denial P- 'gj' 

by proof of opportunity p. 181, 

slight evidence competent to 
corroborate res gestse, Crimir- 
iial Brief, p 38.'>. § 633. 

COST, as evidence of value p. 276, 

COULD HAVE BEEN, see Care. .p. 74 

see Possibility p. 244 

COUNSEL, privilege as to client's 

address P 

privilege as to handwriting — p 

se,e Notice P 

COUNTERCLAIM, proving oral 

stipulation by p 

COUNTERSIGN, as to delivery. . .p. 122, 
reason for, how proved when 

forgotten p. 145, 

COUNTIES, judicial notice of see 

Place p. 241 

COUNTY AUDITOR, opinion of, 

as to age of handwriting ... p. 
COURSE pF DEALING, to prove 

agency p.37.§107;p. 

COURSE OP PARTICULAR 

BUSINESS, evidence as to . p, 
COURSE OF TRADE, judicial 

notice of p. 69, 

COURT ORDEB,seeOrder p. 233, 

COVERING OF GOODS on deck. .p. 73, 

CRACKS p. 93 

CRANE, capacity of p. 70, 

CREDIT, assignment of p. 62. 

account notconclusive p. IH, 

direct testimony p. 114, 

concurrent intent ^ p. 1 15. 

one act on the faith of another. p. 115, 

general reputation p. 116, 

as to insolvency, see Insolvency. p. 193 

payment by crediting p. 239, 

CRIMINATING ONE'S SELF by 
writing in court, see Hand- 
writing p. 152, 

CROPS, judicial notice as to p. 259, 

CROSS, in account book p. 17, 

CROSS CRACKS p. 93, 

CROSS-EXAMINATION, when 

expert may state details on. ..p. 81, 
suggestion of another cause on. p. 82, 

as to physical condition p. 90, 

explained on re-direct p. 135, 

as to handwriting, see Handwrit- 
ing p. 163 

profession of ability may be 

tested p. 155, 

of expert, see Opinions p. 227 

as to capacity to judgeof age.-.p. 29, 
as to subsequent declarations on 

testimony given p. 

on details p. oo..! 

CRY p. 136, 

CUMULATIVE TESTIMONY, in 

rebuttal p. 252. 

CUEABLENESS, expert's opinion 

as to p. 131, 

CUSTOM, as evidence of authority p. 39, 
evidence of, in corroboration. . .p. 109, 

in U. S. Territories p. 144, 

of officer as to course of busi- 
ness .p. 221, 

in the family, as evidence oi^ 

ownership p ^37, 

CUSTOMARY MANNER of acting 

when intoxicated p. 198. 

CUT. experttestimony astopanelp. 80, 
DAMAGES, evidence of value in 

reduction of p. 103, 

DAMP CONDITION, opinion of 

expert ps tocauseof a wall's p. 80. 

DANGER OF PLACE p. 90 etc. , § 35 

photograph of place p. B4 etc. 

DATE of letter p. 5, 
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of account p, jg, § 45 

of entries in account , p. 17,8 48 

ofbirth p. 67,§197 

day o£ the week of a given p. 116, § 318 

hearsay as evidence to fix p. 118, § 319 

refreshing memory p. 118, § 320 

collateral record and memoran- 
da p.ll8,§321 

of letter received p. 118, 8 323 

contradicting or corroborating p. llOj 8 333 

part of document p. 11!), 8 324 

presumption as to, p. 119, 8 335; p. 185, § 338 
contradicting by oral evidence. .p. 120, 8326 
of order of court or judge p. 235, 6 600 

DAY OF WEEK, judicial notice of p. 110, 8 318 

DEAF MUTE, communications 

by p. 26,8 76 

DEAFNESS, what produced p. 131, 6 353 

DEALINGS with third person as 

corroboration : .p. 112, §309 

DEATH, when a revocation of 

agency. p. 47, 6 139 

opinion as to cause of p. 77, 8 220 

mode of proving p. 120, 8 327 

general report p. 121, 8 328 

order of substitution p. 121, 8 329 

statute of another state p. 143, § 386 

newspaper report of p. 222, 8 562 

DEATH AND SURVIVOESHIP, 

evidence of identity. : p. 189, 8 463 

DEBTS, situs of p. 361, § 683 

DECEIT in estoppel p. 133,8 '59 

DECISIVE ACT, proof of election.p. 131, 8 356 

DECLABATIONS of wife as to 

abandonment p. 1,8 3 

to explain absence p. 8, §§ 19, 20 

as evidence, see Admissions and 

Declarations p. 22. 

of agent to prove agency p. 33, § 100 

distinguished from agreement, p. 57, 8 160 

cross-examining as to p. 64, 8 187 

calling witness' attention to p. 66, 8 193 

of decedent as to place of birth 

not a fact of pedigree p. 67, 8 196 

of decedent as to boundaries. ..p. 68, 8 190 

as part of res gestae p. 83, § 235 

as to pedigree to prove citizen- 
ship when not competent. . ..p. 86,8 346 
when evidence of concealment. p. 88, § 351 

as to conspiracy p. 100, 8 Sra 

of agent as to contract p. 103, 8 287 

corroboration of p. 113, 8 311 

as to desertion p. 128, § 347 

dying, not evidence in civil 

case p. 130, § 352 

creating estoppel p. 133, § 359 

estoppel by p, 134, 8 361 

proved to explain cross-examin- 
ation p. 135, § 360 

distinguished from manifesta- 
tion of feeling p, 137, §S 369, 370 

as to fictitious person p. 139, § 374 

as to intent p. 195, 8 483 

and acts, as to merger p. 312, § 530 

as part of res gestae p. 315, 8 539 

as to necessaries p. 219, 8 554 

as evidence of residence p. 254, 8 659 

as to speed of trains p. 261, 8 685 

as to waiver p. 279, 8 747 

DEED, acceptance of delivery.... p. 10,8 23 

acknowledgment of p. 20. 

admission of having given p. 23,8 70 

undelivered p. 24,8 71 

Invalidated by adverse posses- 
sion, see Adverse Possession., .p. 27. 

authority to execute p. 32, 8 96 

see also Alterations p. 47. 

practical construction of p. 55, 8 155 

consideration of, see Considera- 
tion • P- 36. etc. 

as to date of P-H?'!S 

direct testimony as to p. 131, 8 330 

presumption of grant p. 150, 88 407, 408 



I ancient, proof of p. 157, § 418 

misnomer in p. 213, § 533 

notice by record and index p. 235, § 672 

explaining description of prem- 
ises p. 245,8633 

as evidence of title p. 270, §8 720, 731 

DEFAMATION, dying declara- 
tions in justification of p. 130, 8 352 

DEFEASANCE, evidence as to .... p. 63, § 182 

direct question p. 121, 8 330 

DEFECT, m certificate of ac- 
knowledgment p. 20,8 60 

expert opinion as to p. 79. 8 226 

DEFICIENCY under contract call- 
ing for inspection p. 210, 8 523 

DELAY as effecting estoppel p. 134, 6 363 

in rescinding p. 252, § 654 

DELIVERY, assent as affected by 

condition p. CO, 8 169 

direct testimony p. 123, 8 331 

contemporaneous records and 

entries p. 122, 8 332 

book of materials p. 16,8 43 

of instrument presumed from 
its possession p. 122, 8 333 

— from its record p. 122, 8 334 

of instrument containing ad- 
mission p. 24,8 71 

constructive p. 123, 8 335 

rebutting, by proof of a condi- 
tion p. 123,8 336 

evidence of condition p. 125, § 337 

presumption as to date p. 125, g 338 

— exception in case of private 
unauthenticated paper p. 126, § 339 

— undated instrument n. 126, 8 340 

as to gift p. 148, 8 403 

of letters, rule as to p. 207, 8 511 

to letter carrier p. 200, 8 .517 

pi-esumption of, of telegram p. 2(14, § 696 

DEMAND, intent in mak ing p. 1 14, 8 314 

knowledge of, not presumed . . .p. 304, § 501 
DEMAND AND EEI'USAL, oral 

and written p. 126, § 341 

on servant p. 126, 8 343 

reason for refusal p. 137, §343 

DEMEANOR, insulting manner. . .p. 209, § 519 

see also Treatment p. 272. 

and see Feelings 

DENIAL, when lets in evidence of 

alteration p. 47, § 130 

general, lets in different con- 
tract p. 104, §289 

as proof of delivery p. 124, § 336 

form in pleading p. 137, § 344 

general denial p. 127, § 345 

specific denial p. 128, 8 345a 

explanation of p. 135, § ?65 

DEPARTMENTAL RULES p. 236, 8 674 

DEPARTURE, letters as evidence 

of p. 6,8 13 

DEPORTMENT, see Feelings 

DEPOSIT, in a sheet letter box. . .p. 209, § ,517 
DEPOSIT IN BANK, traomg. . ..p. 138, § 346 
DEPOSITION, proof of absence 

of witness p. 5, 6, 88 13-16 

notput in evivence. p. 24,8 71 

residence of witness p. 256, 8 664 

distance of residence of witness' p. 267, 8 708 
DEPOSIT proof of bank ac- 
count p. 13, 8 39 

DEPTH, measurement of p. 93, § 263 

DERAILMENT p. 79,8226 

DERRICK, capacity of p. 70, 8 30T 

DESCRIPTION, witness may be 
interrogated as to a thing 
shown to jury, so as to get 
description .upon the .record . . p. 61 , 8 140 

in assignment p. 63,8178 

of thing and its condition p. 93,8 363 

use of in proving identity p. 13.5, 8 458 

DESERTION, declarations p. 138, 8 347' 

DESIGN, in estoppel p. 133, 8 359 
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DESIGNATION, of buiUing p. 101, § 281 

see Name '. p 215 

DETAILS, use of paper refresh- 
ing memory p. 15, §§44 

cross-examinmg p. 66, § 192 

bf witness' quarrel p. 66, § 193 

expert wliu has made experi- 
ments may state p. 81, § 329 

of condition of thing p. 93,1363 

as to date p. 119, §3^3 

to recall forgotten Jaot. . . .p. 145, §§ 393, 394 

DEVIATION, newspaper report 

of p. 2S2, §362 

DIAGRAM, as to Impression or 

cast see p. 30, § 91 

see Condition p. 94, § 265 

see Photographs p. 240 

DIAEY, coDtaiuing admission p. 24, § 71 

refreshing memory by p. 118, § 320 

DILIGENCE, testimony to p. 5, § 10 

reasonable p. 251, § 650 

DIRECT TESTIMONY, to aban- 
donment of contract p. 1,8 1 

as to abbreviations p. 4, § 7 

ability p. 4,.§ 8 

— of witness p. 4, § 10 

acceptance of document p. 10, § 26 

to accident p. 10, § 27 

toage p. 28, § 85 

to agency p. 31, § 93 

to payknent p. 57, .§ 160 

to assent p. 60, § 167 

tobelief p. 64, 8)80 

as to blood spots or stains p. 68, § 198 

to competency and skill P- 84, § 238 

as to claim p. 86, 8 247 

as to financial condition p. 88, § 252 

to condition p. 89,8 256 

as to construction of thing. . . . p. lUO, § 281 

as to contract p. 102, § 284 

as to whom credit was given to.p. 114, § 314 

as to defeasance p. 121, §330 

as to delivery p. 122, §831 

as to duty p. 129, § 351 

as to effect p. 130, § 353 

as to election p. 131, §355 

to feelings, etc p. 136, §8 368, 369 

to fixtures p. 141, §382 

as to gift p. 148, 8 402 

as to habit p. 151, §409 

as to handwriting p. 153, §412 

to health and disease p. 182, §453 

as to hearing p. 183, 8 455 

as to identity p. 185, 8 458 

to state of account p. 191, §471 

as to insolvency, solvency, and 

financial condition p. 192, § 474 

to intent p. 194, §8 479-482 

as to intoxication p. 198, § 491 

as to knowledge p. 199, § 495 

as to malice p. 209, § 518 

to measurement p. 210, § 523 

as to motive and purpose. . . ;. .p. 214, § 538 
to omission from account or 

record p. 220, 88 556, 557 

to opinion p. 229, 8 683 

to ownership p. 236, 8 604 

as to performance p. 239, 8 615 

to position p. 342, §625 

to possession p. 242, 8 626 

to appearance of pregnancy p. 244, 8 832 

as to quality p. 349 8 636 

as to quantity p. 248, § 639 

to residence p 853,8657 

to seal p. 858,8671 

to speed p. 261 , 8 683 

totimespent p 268,8 710 

to title p. 270, 8 717 

to kind manner p. 372, § 726 

to usage p. 273, 8 730 

as to waiver p. 278, 8 746 

DIRECTION OF BLOW, evidence 

as to p. 80, 8 227 

EECTOE, notice to p. 325, 8 570 



DIRECTORY, as to admissibilty 

of P- 22,8 65 

DISCOVERY of coudition of 

thine ?■ 93, s .aw 

of names P-^\ilH* 

DISCREDITING ACCOUNT . . p. 18, 88 61, 52 
DISEASE, see Health and Disease p. 182 _ 

DISSATISFACTION P- 136, § 369 

DISTANCE, as rendering evidence 

of condition irrelevant p 92, 93, § 261 

see Time and Distance p. 267, 8 706 

DISTURBING MEETING p. 137, § 369 

DITCH, capacity of p. 71,1207 

DIVORCE, domicile for purposes 

of p. 128, §348 

intemperance p. 152, § 411 

seeMarriage p. 210 

DOCUMENTS, voluminous p. 9,8 21 

unauthenticated, containing ad- 
mission P 24, 25,MT1,72 

present at conversation, when 

must be produced p. 25, § 76 

qualification of witness to speak 

toageof p. 29,8 90 

alteration in, see Alteration. . .p. 47 

assent to, see Assent .- — p. 58 

illegible may preclude assent. . -p. 59, 3 154 

as evidence of date p. 119, 8 324 

see Letters p. 206. 

enclosed in letter p. 207, 8 512 

ownership of p. 236, 8 606 

producing on notice admits sig- 
nature p.260,§678 

DOLLAR MARK, absence in ac- 
count of p. 53,8148 

DOMICILE, mode of proof p. 128, 8 348 

"DOUBLE," existence of a, on 

question of identity p. 190, 8 468 

DOUBT of witness as to identity, .p. 185, 8 459 

in opinion p. 232, §591 

DRAFT of contract, as part of res 

gestse p. 103, § 386 

DRAWBRIDGE, mode of using . . .p. 76, § 219 
DRUNKENNESS, see Intoxica- 
tion p. 198. 

DUMMY, bound by evidence p. 129, 8 249 

effect on rights and liabilities.. .p. 129,8350 
DUTY, direct testimony; scope 

of testimony p. 129. § 351 

performance p. 130, 8 351a 

agent with confiicting duties. . .p. 224, § 568 
of bank officer presumed to 

have been done p. 252, § 655 

DYING DECLARATIONS, evi- 
dence as to p. 106, 8 296 

not admissible in civil cases.... p. 130,8 353 

identifying by signs p. 184, 8 457 

DYNAMITE, care in use of p. 75, 8 216 

EAR MARK as evidence of owner- 
ship p.237,§608 

EASEMENTS, application of rule 

as to presumption of grant. . .p. 150, 8 408 
EDGE OF PAPER, as cut, or not p. 61, § 140 
EDITOR, not qualified as expert 

in railway accident p. 80, 8 226 

EFFECT of a force or blow on 

body p. 78,8221 

of what was said witness cannot 

state p. 102,8285 

direct testimony, injury or 

operation p. 130, 8 353 

— expert p. 131, 8 364 

probability of future p. 131, § 354 

ELECTION (of right or remedy), 

direct testimony p. 131, § 355 

decisiveact p. 131, s 356 

of remedy on the faith of estop- 
pel p. 134, §361 

of position before the court p. 134, 8 362 

bydelay p.252,S654 

EMBANKMENT CONSTRUC- 
TION, see Construction p. 100, etc. 

EMBEZZLEMENT, proof by bank 

book , p. 13 ,839 
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circumstantial evidence p. 138, S 357 

EMPLOYMENT, who the employ- 
er p 104, §290 

corroboration as to p. 110, § 308 

on whose credit p. 114, §314 

appearance of being in service. .p. 132, § 358 

ENCLOSURES in letters p. 207, § 512 

ENDORSEMENT, authority to 

make p. 43,8 118 

ENGINEER, presumed authority 

of p. 35,§102 

■ evidence of employment p. 132, § 358 

ENTIRE STATEMENT OR CON- 
VERSATION, rule as to p. 2T, § 81 

JENTEIES by deceased p. C, § 16 

■ in agent's books p. 13, § 34 

by deceased in shop books p. 13, § 38 

— contemporaneous in accounts p. 15, § 43 
in course of duty presumed cor- 

rectlydated p. 17,§ 48 

time of making p. 17, § 48 

in records of a society as to age p. 25, 8 '.5 

onlooseslips .p. 11, S .SO 

in a. policy book p. 34, g 100 

erasures and alterations in book 

of p. 50,§135 

as corroboration p. 113, § 31U 

refreshing memory by p. 11 S, g 320 

competent to show delivery p. 122, § 332 

of forgotten fact p. 147, § 398 

presumption of knowledge of. p. 203, § 500 

omission of in account p. 220, § 556 

of order nunc pro tunc p. 235, § 601 

and accounts not evidence of 

ownership p. 238, § 609 

as showing time of event p. 269, § 716 

ENTRY on land as evidence of 

title p. 270, § 719 

ENVELOPE, as evidence of 

agency p. 37, § 107 

competent with letter p. 207, § 512 

EQUITABLE ESTOPPEL, what is 

nncessary to establish p. 133, § 359 

ER AoUEE as an alteration p. 61, § 140 

in copy of foreign statute p. 144, § 390 

EHOSIO'N of river bank p. 82, § 230 

ERROR in record p. 108, 8 301 

JISTOFPEL by election of right or 

remedy p. 132, § 356 

rule as to p. 132, §350 

equitable p. 133, § 359 

silence p. 133, § 360 

by representation made to in- 
fluence the proceedings p. 134, § 361 

by taking position before the 

court.. .:. p. 134,8363 

by forbearing to sue p. 134, §363 

not applicable in criminal cases, 
trim. Brief, p. 326, 8 564 

EVAPORATOR, capacity of p. 71, 8 208 

EVIDENCE of concealment p. 88, §251 

EXAMINATION as foundation for 

opinion :....p. 232, 8 593 

to test pregnancy , p. 244, § 632 

EXAMINATION COPY p. 108, §302 

EXCAVATION, proper manner 

of p. 72,8 210 

EXCLAMATIONS p. 136-139, §§ 36&-371 

EXCUSE, must be alleged p. 135, 8 369 

for not regarding notice p. 150, § 406 

mistake as an "P-JIWST 

see also Vain Thin^ p. 275, 8 735a 

EXECUTION, as evidence of m- 

solvency P-Sf'fSn 

title derived by P-S5'|Si? 

titleunder ■- ...p. 2,1, §721 

EXEMPLIFICATION, as to altera- ,„ , ,_ 

tions in P- 53,8147 

EXEMPLIFIED COPIES P' ^w » 05.1 

EXHIBITION of weapon P- ™' | J^ 

of condition of thmg ivvf'as iiV iii 

writing in court. . ; • ■ .. -P- J.B3. 88 413, 414 

of person as evidence of identi-^ ^^^ ^ ^^ 



of materials to show quality .. ..p. 347, 8 638 
EXPERIMENT, 

as to ability p. 4,8 9 

to corroborate opinion p. 81, 8 229 

expert may state details of p. 81, 8 239 

as to feelings p. 130, § 373 

writing in court p. 153, 88 413, 414 

as to identity p. 190, 8 467 

to show necessary time p. 269, 8 714 

before jury, see also Criminal 
Brief p. S28, 8 567. 
EXPERT, explanation of account 

books by p. 18,8 50 

age determined by examina- 
tion by p. 29,8 89 

as to age of handwriting p. 30,8 90 

computations, how received p. 56, § 158 

testimony as to an autopsy . . . . p. 63, § 184 

testimony as to breed p. 68, § 200 

qualification of p 71, 8 207 

opinion as to cause of suicide. . .p. 71, 8 225 
may be asked as to execution of 

work p. 75,8316 

opinion as to cause of wound or 

death p. 77,8 230 

opinion as to cause p. 79, 8 326 

question as to improbability of 

cause p. 83, ? 233 

exhibiting condition to p. 90,8 257 

as to condition of highway p. 90, 8 258 

as to construction p. 101, 8 281 

opinion as to a Bpecial struc- 
ture p. 101,8 283 

as to effect p. 131, § 354 

testimony as to feigning pain. p. 139, 8 373 
experimenting with unsworn, .p. 139, 8 373 
opinion on photographic copies p. 177, 8 445 

testimony as to disease .p. lf>2, g 453 

opinion as to knowledge p. 200, § 496 

evidence as to mark p. 20.», 8 520 

as to name and designation p. 216, § 546 

testimony as to necessaries p. 219, 8 554 

as to opinions, see Qualification 

and Opinions p. 337. 

as to stoppage of train p. 344, 8 631 

testimony necessary p. 269, 8 715 

opinion as to value p. 276, 8 736 

EXPLAINING accounts. ..p. 16, etc., 8 45, etc. 
consideration, see Considera- 
tion p. 96, etc. 

EXPLANATION, huw given by 
witness' understanding of 

conversation p. 23,8 69 

of one's own testimony by 

change of opinion p, 36, g 80 

of alteration in written instru- 
ment. p. 49, etc., § lo5, etc. 

of ambiguity, see Ambiguity. . .p. 63. 

use of diagram p. 95,8 366 

of charges in account p. 115, § 315 

of denial p. 135,8 365 

on re-direct p. 136, 8 366 

facts stated not thereby proved p . 136, 8 367 

of disregarding notice p. 160, § 408 

of mistake in identification p. 184, 8 457 

of delayto sue p. 197, § 4S9 

of omission to read before 

signing p. 203, 8 499 

of omission of evidence, see Crim- 
inal Brief, 567, p. 327; 521, p. 303. 
EXPRESS RECEIPT, assent to, 

with conditions. p. 58, etc. 

EXPRESS, time of transit p. 268, § 709 

EXTRINSIC EVIDENCE to cure 

ambiguity, see Ambiguity p. 53. 

to create ambiguity p. 56, 8 156 

as to merger p. 212, § 529 

see also Oral Evidence 

EYESIGHT, testimony p. 4,8 8 

FAILURE OF ISSUE, „Atb. Tr. 

Ev., 85. 
FALSEHOOD, may be proved by 
first showing declaration and 
then its falsity, Crim. Brief,.. p. 299, 8 613 
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FAMILY MAN, Evidence as to 

condition.. p. 88,1263 

FEAH, testimony as to ..p. 136, §368 

FEDERAL COURT, when' bound 

b.7 state law on evidence p. 169, § 439 

FEELINGS on abandonment ... p. 1, § 2 
testimony that person was 

favorably inclined ........ p. 23, § 67 

direct testimony — by the person 

affected p. 136, § 368 

by observer p. 136, § 369 

natural manifestation of pres- 
ent p. 137, § 370 

declarations describing p. 137, § 3?1 

feigning p. 139, § 37a 

experiment--- p. 139, 8 373 

see also Treatment p. y72. 

FEIGNING p. 139,§3r2 

FENCE, sufHciency of p. 73, § S!l 1 

FIG HON of presumption o£ 

grant p. 150, § 408 

FICTITIOUS NAME distinguished 

from fictitious person p. 141, §380 

FICTITIOUS PERSONS, declar- 
ations p. 139,§374 

inquiries p. 139,8 376 

— sufBcienoy of evidence p. 140, § 376 

explanation p. 140, § 377 

effect of use p. 140, § 378 

— naming on the record p. 140, 8 379 

— fictitious grantee .-p. 141, 8 380 

distinguished from fictitious 

name p. 141, § 380 

FIDUCIARY CAPACITY shown 

by commercial documents p. 36, § 104 

FILED INSTRUMENT, as to proof 

of copy of p. 107, §300 

FILING, mode of proving p: 141, § 381 

FINANCIAL ABILITY, by way of 

corroboration p. HI, § 308 

FINANCIAL CONDITION, evi- 
dence as to p. 89,8 263 

see Insolvency p. 193 

FINDING OF BOARD OF IN- 
SPECTORS, as to condiWon, .p. 94, § 264 

FIRE, care of p. 73, 8 311 

as cause of death p. 78, §223 

conjecture as to cause and 

effect p. 81, § 228 

as caused by engine p. 83, § 232 

distance it will jump ,p. 269, |§ 714, 716 

FIREARMS, condition of .p. 91, etc., § 258 etc. 

FIREESCAPE p. 74,8212 

FIREMAN, competency of p. 84, 8 236 

evidence of employment p. 132, § 358 

FIREWORKS, quality of, see. . . . p. 347. 

FIRMBOOKS p. 13,8 35 

FIXING DATE, see Date p. 116. 

FIXTURES, evidence of intent. ... p. 141 , 8 382 

evidence of ownership p. 238, 8 610 

FLAGMAN p. 133, 8 358 

FLAW _ p. 93,8203 

FLIGHT, as evidence of non-resi- 
dence p. 355, 8 663 

evidence o£ means and occasion 

competent,see Criminal Briefp. 302, 8 517 
see Abandonment, Desertion, 
Separation. 

FLOOD, direction of p. 80, 8 237 

FOLIO, reference in specific de- 
nial to p. 128, §345a 

FOOTPRINTS, as evidence of 

identity p. 188, 8 462 

see Identity. 
FORBEARANCE, corroboration 

as to p. Ill, 8 308 

not an estoppel p. 134, 8 363 

FORCE, expert opinion as to p. 77, 8 320 

direction of p. 80, 8 237 

FORECLOSURE, collateral oral 

agreement as counterclaim. . .p. 87, 8 248 

FOREIGN COIN, value of p. 278, 8 743 

FOREIGN LAW, judicial notice- 
by United States court p. 143, § 383 



i"n 



— by State court p. 

— laws of foreign countries p. 

presumption p. 

oral evidence P- 

— as to construction p. 

usage in territories acquired by 

U. S P- 

omissions and alterations p. 

impeaching p. 

udicial decisions p. 

nowledge of p. 

evidence as to usage p. 

FORFEITURE, of policy for wife's 

benefit p. 

notice of P- 

waiver of P- 

FORGEBY, by falsifying slip. ... p. 

ratification of ' p. 

use of fictitious name p. 

testimony in rebuttal p. 

see Handwriting, Genuineness, 
Mark, and Signature 
FORGOTTEN FACT, aiding mem- 
ory by otherwise irrelevant 

inquiry p. 

routine or Iiabit p. 

memoranda refreshing memoryp. 
contemporaneous memoran- 
dum p. 

mention to third person p. 

— and entry made by third 
person p. 

period of time shown by com- 
parison — p. 

memorandum of trains passed. .p. 
FORGOTTEN NAME, refreshiuf; 

memory as to p. 

FORMER ADJUDICATION, ho\y 

proved, .466. 'IV. Sv., 836. 
FRACTIONAL PARTS, of sections 

judicial notice of p. 

FRACTURE p. 

FRAGMENT p. 

FRAUD, in absence shown by 

declarations p. 

not shown by refusal to pro- 
duce account p. 

of agent, see Agency p. 

in altering instrument p. 

in taking conveyance from 

trustee p. 

direct testimony to p. 

see Notice p. 

in obtaining order of court.. ..p. 

ratification of p. 

see Statute of Limitations, 
see 2'rial Ev., Trust, Deceit, 
Creditor's Actions, etc. 
FRAUDULENT CLAIM, evidence 

as to p. 

FRAUDULENT CONVEYANCE, 

disproof of fraud p. 

see Notice p. 

FREEZING, experiment as to... .p. 

as evidence of weather p. 

FRIGHT p. 

GATE, condition of p. 

GENERAL DENIAL, when lets ia 

evidence of alteration p. 

lets in different contract p. 

rule as to p. 

evidence as to p. 

GENERAL ISSUE, rule as to p. 

GENERAL REPUTATION, see 

Reputation. 
GENUINENESS, of bank notes. . .p. 
of stock 



142, i 

143, i 
143, i 

143, i 

144, S 

144, S 
144, i 

144, i 

145, t 
205, S 
274, S 

46, f 
335,8 
279,! 
11,8 
39,1 
140,8 
353,8 



145, 
145,1 
145, 

146, 
147, i 



368, § 
i69, S 



!384 
5 385 
!386 
S387 



1390 
il91 
i393 
1507 
irdS 

1126. 
571 
i_748 
- 30 
il08 
378 
652 



397 
398 



711 
716 



216, 8 543 



97,! 
195,1 
232. 
335, i 
250,1 



i 3 
263 
263. 

19 

46 

138 

271 
481 

603 



several signatures .p. 

of mark r» 

.K« ..«a..:-i J. 1. ..f. 



of official document. 



of instrument in name of flcti 

tious person p. 140, 141, 

GESTURES. 



.p. 



significaace of p^ 



110 


8 303 


197, 


S4S9 


223 




82, 


S229' 


280 


8 752 


137 


8 369 


92, 


8 261 


47 


§130 


104,8 289 


127 


8 345 


135 


8 365 


127, 


8344 


148 


8 399- 


148 


8 400' 


148, § 401 


209 


§ B20 


221, 


8 558 


S8 37 


\ 380 


137, 


8 H69> 


260, 8 681 
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GIFT, direct testimony p. 148, § 403 

GOOD CHAEA.CTER, evidence as 

„ to p. 84,S236 

GOOD FAITH, in dealing with 

person believed to be of age., p. S9, § 89 

right to prove p. 149, § 403 

information p. 149, §404 

belief p, 149, § 405 

reason for disregard of notice, .p. l.'iO, § 406 

general reputation as to p. 193, 8 477 

not disproved by forgotten con- 
versation p. 284, §637 

of offer of evidence Criminal 

Brief, p. 201, S 359. 
when relevant in criminal cases, 
see Criminal Brief, 333, i 577', 
36!, § 607, etc. 
GOOD JOB, question as to wheth- 
er work was a. . .p. 75, § 218; p. 246, S 636 

GOOD SPIRITS p. 136, §369 

GOODS, acceptance of p. 10, § 26 

quality of, see ■. p. 247 

GRADE, change of p. 94. etc. 8 265 

GRANT,to fictitious person p. 141,8 880 

when-presumed p. 1.^0, 8 407 

— without actual execution p. KO, % 408 

-GRASP, intent of p. 19.5, 8 482 

GRIEF p. 136, 8 369 

GROUND OF ORDER, of court, p. 235, S 602 

GUARANTY, recital of nominal 

consideration in p. 99, 8 276 

GUILT, demeanor competent to 

show, see Criminal Brief. ... p. 324, 8 560 

GUILTY, plea of, when used as 

anadmission p. 25,8 74 

GUN, condition of p. 91, etc. 6 258, etc. 

HABIT, or qourse of dealing p. 38,8108 

competency oi evidence as to. . .p. 75, 8 217 

and repute in corroboration p. 110,8308 

as evidence of forgotten fact — p. 145, 8 394 

direct testimony p. 151, 8 409 

single instance ; and repetition., p. 151,8410 

— limits of time .p. 151, 8 411 

of misspelling as, evidence of 

authorship p. 180,8448 

as evidence of identity p. 187, 8 462 

as to intemperate p. 198,8 493 

as proof of usage p. 274, 8 732 

HABITUAL ChIrACTEE p. 85,8 242 

HAIR, evidence of identity p. 187, 8 462 

HANDWRITING— 
\,— Testifying ob to one''s own 
handivriiing. 
direct testimony — authorizing 

signature p. 153, § 412 

writing in court on direct, not 

allowed p. 153, 8 413 

upon cross-examination, when 

allowable p. 153, 8 414 

concealing part of p. 153, §415 

n. — Testimony of non-expert as 
to knowledge of handwriting. 

not secondary evidence p. 155, §"416 

means of knowledge ; having 

seen write .-P- 1B6, § 417 

only having received communi- 
cations p. 157, 8 418 

having seen ancient documents.p. 158, 8 419 
testimony competent though 

not positive P- 158, 8 420 

witness prepared out ofcourt..p.l59,8421 

— refreshing memory p. 169, § 4S2 

privilege of professional rela- 

tion P- 159,8 423 

testimony of interested witness 
or party to handwriting of 

deceased, etc ..p. 160, 8 424 

—ordinary witness cannotmake 

comparison P- JJjJ' ; 1,2 

— testing knowledge p. 161, 5 426 

— refreshing memory on cross- 
examination. .■■■.■■ ■.■■V- 162, 8 427 

— requiring to pick out genuine.p. 163, 8 428 



cross-examination for purpose , „ , ,^ 

of contradiction p. 163, 8 429 

III. — Testimony of experts (with 
or without the aid of stand' 
ards of compdrismi). 
expert's direct opinion founded 

on comparison p. 163, § 430 

expert's testimony to peculiar 

characteristics p. 164, § 431 

expert's cross-examination on 

differences p. 16.5, 8 432 

cross-examination for purpose 

of contradiction p. 166, § 433 

IV. — Standards of comparison 

{with or without the aid of 

experts.) 

in absence of statute, document 

not already in the case cannot 

be used for comparison p. 166, § 434 

what is considered aa in evi- 
dence p. 167,8435 

use of papers in the record p. 167, 8 436 

use of irrelevant documents as 

standards p. 168, 8 437 

writing of third person p. 169, 8 438 

what law coutrofe p. 169, 8 439 

disputed writing and standard, 
to be produced before com- 
parison p. 170, 8 440 

genuineness of standards, a 

question for the court p. 172, § 441 

requisite authentication of 

standards of comparison p. 173. § 442 

comparison by jury or referee . .p. 176, § 443 

takingto thejuryroom p. 176, § 444 

V. — Photographs, magnifying 
glass, ana superposition.) 

photographic copies p. 177, § 445 

use of magnifylng-glass p. 179, 8 446 

tracing and super-position p. 180, 8 447 

VI. — Circumstantial evidence and 
admissions, 

peculiar usages of language p. 180, 6 448 

aptitude to imitate p. 180, 8 449 

opportunity p. 181, § 4.50 

condition of writer p. 181, §451 

admission of such an instru- 
ment p. 181,8452 

VII.— See Further: 

illegible p. 54, § 150 

of memoranda used to refresh 

memory p. 146, 8 -396 

on bank notes p. 148, 8 399 

several signatures p. 148, 8 401 

evidence of identity p. 187, 8 462 

HAPPINESS p. 136,8369 

HEALTH, effect of p. 131, 8 353 

see Feelings. 
HEALTH AND DISEASE, di- 
rect testimony p. 182, 8 453 

disease of animals p. 182, § 454 

HEARING, qualiflcation of wit- 
ness p. 23,8 66 

effect of blow on p. 131, 8 S53 

direct testimony p. 183, 8 455 

HEARSAY answers to inquiries . . p. 6, 9 16 
repetition of, not an admission 

of its truth p. 26, 8 77 

as to age p. 28,88 85,86 

as to birth p. 67,8196 

as to breed p. 68, 8 200 

citizenship cannot be proved 

by p. 86,8248 

corroboration of p. 109, § 306 

as to date p. 118, 8 319 

use of to prove forgotten fact. p. 147, 8 397 

as to solvency or insolvency p. 193, 8 477 

as to name and designation p. 216,8543 

negative testimony as to p. 221, 8 559 

see also Newspapers p. 322. 

as to ownership p. 237, 8 607 

HEIRS, presumption of age of 

contracting p. 28,8 84 
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HERD BOOK, when competent as 

to breed p. 68, S 

HIGHWAY, condition of. p. 90 etc., § 3o« 

photograph of p. 94 etc., { 

HOISTING APPARATUS, capac- 
ity of p. To, i 

HOLDING OUT as evidence of 

,, .agency, see Agency p. 30. 

equivalent to ratification p. 250, g 

HOLE, conditionof p. 93, § 

HORSE, impression of mouth, evi- 
dence of age of p. 30, § 

negligent leaving p. 73, g 

injuries to p. 77. § 

character of p. 85, g 

frightened p. 137, S 

as to disease of p. 183, ^ 

HORSE POWER, tables p. IM, § 

HOTEL CLERK, presumed 

authority of p. 35, § 

HUSBAND as agent of wife p. 39, 41, §§107, 
authority to surrender wife's 

policy p. 

£is agent of wife, revocation of 

authority p. 46, §§ 126, 

'testimony to wife's intention... p. 195, § 
HYPOTHECATION, usage as to . . p. 43, § 
HYPOTHETICAL QUESTION. 

IDENTIFYING the speaker, p. 23, § 

memoranda used to refresh 
memory p. 146, § 

IDENTITY, answer to inquiry for 

person p. 7, § 

of person appearing to be agent.p. 35, § 

impression as to p. 65, § 

as to misnomer p. 123, § 

of servant need not be proved, p. 132, § 

inspection in court; name p. 184, § 

direct testimony p. 185, § 

— uncertainty p. 185, § 

photographs p. 18fi, § 

■answering to name p. 186, § 

Blight evidence p. 187, § 

name as evidence o£ p. 188, § 

oral evidence p. 189. § 

commingled assets p. 189, § 

rebuttal; testing witness p. 190, § 

— inspection and experiment. . ,p. 190, § 

— existence of a*' double." p. 190, § 

— name. .. p, 190, § 

of speaker through telephone ..p, 365, § 

' of former charge. See Criminal 

Brief, 573,330. 
IGNORANCE of witness as evi- 
dence, see Negative, 
of claim not included in accord 

and satisfaction p. 11, § 

of effect of contract.. p. 104, § 

declarations made by p. 106, § 

ILLEGAL CONSIDERATION may 

be contradicted p. 

ILLEGALITY, impeaching as- 
signment lor pi 63, 

cannot be proved under denial . . p. 137, 

oral evidence p. 191, 

state of account p. 191, 

ILLEGIBLE WRITING p. 54, 

ILLUSORY CONTRACT p. 105. 

IMITATION OF HANDWRITING. p. 180, 
IMPEACHING account stated .... p. 30, 
married woman's certificate of 

acknowledgment : .p. 21, 

assignment p. 63, 

own witness p. 105, 

order of court p. 235, 

IMPLIED AUTHORITY, of agent, 

see Agency p. 30. 

IMPLIED CONTRACT, when con* 

tract not an p. 102, 

IMPRESSION, of witness as to 

what was said p. 23, 

of borsch's naouth evidence of 
age p. 30, 



}201 
etc. 

5 365 

!207 



43, § 119 



99, § 271 



127, 


§344 


B6,S167 

6:i,-8 174 

261, § 682 


825, 


§572 


151. 




159, 


§481 


143, 


§384 


122, 
116 
191, 


§332 

§316 
§472 


10 
28 


§ 24 
§ 84 


i!8, 
29, 
192, 
151 
149 
223 


§ 86 
§ 89 
§473 

8 410 
§404 

9 564 



of witness competent p. 64, 8 IBS 

of witness in case of circum- ., . ,™ 
stantial or opinion, evidence, .p. 65, 8 1S» 
of witness as to condi- 
tion P- 90. etc., §258, etc , 

of witness as to identity. . ..p. 185, §§ 458, 459 
of witness as to intent of com- 

batants ■:; P- l''H S^ 

of witness as to quantity p. ,i48, 8 bsa 

INABILITY TO WORK, see 
Feelings. „ 
INADEQUACY OP CONSIDER- 
ATION, see Consideration p. 96. 

INCONSISTENT VERSION, as to 

denial • ■ P- 

INDEBTEDNESS, explained by 

parol P* 

assignment of , P- 

situs of P- 

INDEX, of public record as 

notice P. 

INDICATION, habit of, sec 

Habit P- 

INDICATIVE TESTIMONY, pre- 
pared as to handwriting p. 

INDIVIDUAL LIABILITY, law of 

another State as to p. 

INDORSEMENT, to show delivery 

by clerk p. 

INDUCEMENT, to giving credit.. p. 

what would you nave done p. 

INFANCY, acceptance of instru- 
ment P- 

not presumed p. 

age cannot be proved by hearsay 

to establish p. 

inspection by jury p. 

admission p. 

INFLUENCE OF LIQUOR p. 

INFORiVlATlON, as to good faith .p. 

from stranger' as notice p. 

INITIJ L SIGNIFICANT, how 

proved .p. 

INJURIES, opinion of expert on 
hypotlietical question as to. ..p. 
exhibition to expert for descrip- 
tion of p. 

effects of p. 

negative of hearsay p. 

INK ON PAPER, appearing to be 

altered p. 

INNOCENCE, presumption of... .p. 

INQUIRIES for absentee p. 

as to fictitious person , p. 

INSANE, domicifof p. 

INSCRIPTION on card, label, sign, 
etc., evidence of proprietor- 
ship p. 

as evidence of ownership p. 

INSOLVENCY, SOLVENCY AND 
FINANCIAL CONDITION, 
proved by way of corrobora- 
tion p. 

as to reputation of p. 

direct testimony p. 

accounts , p. 

relevant facts p. 

hearsay and general reputation p. 

presumption p. 

INSPECTION of ability to read 

or walk p. 

determining age by p. 

o f alteration in paper p. 

of railway, judicial, noticed p. 

of weapon p. 

as aid to jury to determine com- 
petency of witness p. 

as to condition p. 

in court to prove condition p. 

writing in court p. 153, 

in court as to identity p. 

as to identity p. 

to test pregnancy p. 

in court to show quality .p. 



816, 8 542 

77, § 220 

90, § 257 
130, § 3.53 
221, § 559 

."il, § 140 

219, § 555 

6 S 16 

139, § 375 

128,8 348 



70, 8 206 



111, 


8 308 


116, 


9 317 


192, 


8 474 


192. 


§47,'> 


193, 


8 477 


193, 


8 478 


194, 


8 478 


4, 


a 9 


29, 


8 89 


49, 


8 133 


69 


8 20!! 


79 


8 224 


fS 


8 241 


89 


9 257 


93 


9 aw 


i§ 413, 414 


184 


8 4.57 
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S46T 


245 


8«:« 
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INSTALLMENT SALES as affect- 
ing ownership p. 338, s 610 

INSTRUCTIONS, from president 
of company, presumptive evi- 
dence o( agency _..,p. 31, § 03 

to the jury iu case o£ alteration 

of instrument p. 49 etc., g 135 etc. 

INSURABLE, intent in convey- 
ance under fictitious name... .p. UO, § 378 
INSURANCE POLICY, assent to 

conditions p. 58 

INTELLIGENCE of witness. In- 
spection as an aid to jury to 

determine p. 85, § ail 

INTEMPERANCE, see Habit of 
Intoxication. 

see Intoxication p. 198. 

INTENT, in absence shown by 

declaration p. 8, § 19 

inabsence p. 8, ?3 19. 20 

of entries in account p. 17, § 49 

witness' understanding of third 

person's intent p. 23, § 07 

that delivery should be con- 
ditional p. 12."), §337 

evidence as to p. 131, § .S55 

as to fixtures p. 141 , 8 382 

as to gift p. 148, §402 

direct testimony, to own p. 194, § 479 

— at present time ..p. 19.^, § 480 

— of fhird person p. 195, 8 481 

— manifested by demeanor p. 195, § 482 

declarations ; res gestse p. 195 , § 483 

presumptive intention as to con- 

sequences p. 190, §484 

constructive p. 196, 8 48.) 

as to law p. 1 96, 8 486 

other acts of same nature p. 196, 8 487 

concurrence of p. 196, 1 488 

rebutting p. 197, 8 489 

as to merger, see J\Ierger p. 212. 

right Jo prove reason p. 2.51, § 649 

as to residence p. 254, 'i 6.59 

in affixing seal p. 258, § 67:1 

to authorize another to sign p. 260, § 679 

INTEREST, previous understand- 
ing p.l97,§490 

proving rate p. 197, § 490 

im'ERLlNEATIONS, iu copy of 

foreign statute p. 144, 8 390 

INTERPRETED CONVERSA- 
TION, evidence as to p. 106, 8 295 

INTERPRETING SYMBOLS p. 17,8 47 

INTERROGATING, to discover 

names of witnesses p. 216, 8 544 

INTERVIEW, see Conversation, 
p. 106; Admission, p. 22; and 
Corroboration, p. 110. 
INTESTACY, Abb. Tr. Ev., 109. 
INTOXICA ■ ION, relevant as to 

competeney of servant p. 85, § 240 

direct testimony p. 198, | 491 

customary manner of acting p. 198, § 492 

intemperate habits p. 198, 8 493 

INVENTION, value of p. 246, § 636 

INVERSION of place of covenant 

in contrack, effect of p. 104,8 289 

INVOICE, as to showing agency. . p. 36, 8 104 

as evidence of ownership p. 237, § 608 

ISSUE, Ahb. Tr. Ev. a5, etc. 

JOINT ACCOUNT, explaining. ..p. 18,8 49 

JOINT INTEREST, as bearing on 

agency P- *1, 8 H* 

JUDGES APPROVAL p.. 57, 8 162 

JUDGE'S ORDER, see Order of 

Court p. 233, etc. 

JUDGMENT of witness as to hand- 
writing competent p. 158, § 420 

as evidence of insolvency p. 193, § 476 

notice by record and index p. 225, 6 572 

of witness distinguished from 

opinion p. 227, 8 578, p. 243, 8 629 

as evidence of ownership p. 238, 6 610 

as evidence of possession p. 243, 8 629 



explaining description of prem- 
ises p. 245, 8 633 

as to quantity p. 248, § 639 

as evidence of status p. 262, 8 686 

of witness as to time p. 268, 8 710 

how moved. Abb. Tr. Ev. 535, etc., 
831 ; form for authentication, 8 
Abb. New. Pr. db J"., 727, 728, etc. 
JUDGMENT ROLL, to prove the 

order contained in it p. 233, 8 594 

JUDICIAL ACT proved by certifi- 

cateofclerk p. 57, § 162 

JUDICIAL KNOWLEDGE, aiding 

the court p. 199,8 494 

JUDICIAL NOTICE of usage of 

business p 69,8 202 

of construction p. lUO. 8 280 

of day of week p. 116,8 318 

as to foreign law p. 142, 8 383 

as to mails p. 208, 8 616 

as to navigation p. 218, § 553 

of printers' abbreviations p. 222, 8 563 

of offlcial regulations p. 226, 8 574 

of places p. 241, 8 621 

of population |). 241 , 8 624 

of seal p. 258,8670 

of seasons p. 2.59, 8 675 

of tide p. 267, 8 706 

of distance p. 267, 8 708 

ofusage.etc p. 273, 8 729 

JURISDICTIONAL FACTS in or- 
der p. 2,33, 8 696 

in Civil Jury Brief. 94; 1 Abb. 
New Pi: & F., 393. as to re- 
turn of service; 6-21, etc., as 
to otlier proof of service; and 
3 id. 750 note, as to recitals. 
JURY may compare handwriting p. 176, 8 443 
JUSTIFICATION, dving declar- 
ations in p. 130, § 352 

KINDNESS OF MANNER p. 272, 8 726 

KNOWLEDGE, ability as a fact 

within p. 4, 88 8-10 

disproving to impeach accord 

and satisfaction p. 11,8 28 

of entries in books p. 13, 88 35, 36 

necessary to establish acquies- 
cence p. 21,8 63 

facts not within the party's p. 20, 6 77 

reason for positiveness p. luy, 6 305 

of handwriting p 156, etc. 

of solvency or insolvency p . 163, § 477 

direct testimony p. 199, 8 495 

probability of p. 200, 8 496 

circumstantial evidence... p. 201, 8 497 

possession p. 202, § 498 

of contents presumed from 

signing or receiving p. 202, 8 499 

from access or from claim p. 203, 8 50O 

newspaper contents p. 204, 8 501 

general reputation p. 204, 8 502 

presumptions; common fact p. 205, 8 503 

— continuing body p. 205. § .50* 

corporate business p. 205, 8 505 

of law p. 205. 6 506 

— of foreign law p. 205, 8 507 

see also Notice p. 222. 

to support new promise p. 22;-, 8 5C* 

necessary to show ratifica- 
tion p. 249, 86 643, 643 

as shifting burden of proof as 

to residence p. 256, 8 666 

as to usage, presumption of p. 274 ; 8 734 

p. 275, 8 735 
LABEL, as evidence of proprietor- 
ship p. 70,8206 

LABOR, see Services. 

LAGER BEER p. 65, 6 188 

quality of p. 247, § 636 

LAMP, condition of p. 92, 8 261 

LANGUAGE, as to witness' rec- 
ollection of p. 22,8 67 

LATENT AMBIGUITY, extrinsic 

evidence to cure p. 54, 88 IBl, 152 
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LAW OF THE STATE, judicial 

notice of p. 143, § 883 

LAW, the intent as to which shall 

control p. 196, S 485 

knowledge of p. 505, 68 506,607 

LAY-FIGURE, in photograph. . . .p. 240, 8 619 
LEADING QUESTION, as to cor- 
rectness of plan p. 240, §618 

LEAK, expert opinion as to p. 80, § 326 

LEASE, void for want of author- 
ity competent to prove value. p. 24, § 71 

signed by one party only p. 103 8 286 

explaining description of prem- 
ise's p. 246, § 633 

LEAVE TO SUE, receiver p. 206, 8 608 

LEFT-HANDED PERSON p. 81, § 2^7 

LEGAL INTENT, concurrent p 196, 8 488 

LEGITIMACY, ^66. Ti . Kv., 88, etc. 
exhibition of infant. Criminal 
Brief. 590, p. 339. 
LETTERS, as evidence of ab- 
sence p. 6, 6, 88 12, 13 

explaining absence p. 8, 88 19, 20 

unsent p. 24, § 71 

of authority, best evidence p. 32,§ 97 

addressed in care of principal as 

evidence of agency p. 37,8107 

proof of date of p. 119, § 323 

proof hy handwriting p. 157, § 418 

offering part of connected cor- 
respondence p. 206, 8 509 

proof of authorship p. 207, § 610 

■ delivery, — mailing p. 207, § 511 

and enclosures let in each other.p. 2i 7, § 612 

of an agent p. 208, 8 613 

mere possession p. 208, 8 514 

omission to answer.p. 208, 8 515 ; p. 260, § 647 

anonymous, not notice p. 283, 8 564 

LETTER-PRESS COPY, whether 
available for comparison of 

handwriting p. 170, 8 440 

LIABILITIES, explained by pa- 
rol p. 66, 815,~ 

on covenant p. 189, S 463 

LICENSE, practical construction 

of instrument as p. 55, 8 155 

as evidence of possession p. 243, 8 638 

LICENSE LAW of another State.. p. 145, 8 392 
LIFE, Abb. Tr. En., 91. 
LIGHTERAGE, evidence of em- 
ployment p. 37,8107 

LIMB exhibition of p. 90,8 257 

as evidence of identity p. 187, 8 462 

LIMITATIONS, see Statute of. 
statute of, evidence under, Abh. 
Tr. Ev., 822. 

LIMPING tested in court p. 4,8 9 

LIQUOR, impression of witness 

as to p. 65,8188 

quality of p. 247, § 636 

LIS PENDENS, aclcnowledgment 

ofdeed.etc p. 21,8 61 

see p. 226, 8 872a. 
LLOYD'S LIST, evidence against 

insurer p. 203, 204, gg 500, 601 

LOANS, proof of, by account 

book p. 18.8 53 

usage as to security p. 42. 8 116 

corroboration as to p. Ill, 8308 

mode of proof, Abb. Tr. Ev. , 240, 
258, 287. 

LOCATION, see Place p. 240. 

LOG BOOK, as evidence of 

■weather p. 280, 8 751 

LOOSE SLIPS, accounts kept on. .p. 11,8 30 

LOSS of sensation p. 139, §373 

of order not proved by absence ' 

from flies p. 234, 8 597 

of document to let in secondary 
evidence. Criminal Briefs 
8 449, etc., p. 267. 
LOST RECORD, mode of prov- 
ing p. 203, 8515a 



LOVE AND AFFECTION as con- 
sideration p. 98,8274 

MACHINE, capacity of p. 70, 8 207 

expert opinion as to defect in. ..p. 79, 8 226 

conjecture as to effect p. 81, 8 ^8 

evidence as to construction of. .p. 101, 8 2S1 

Qualitycf p. 246, 8 636 

MAGNIFYING-GLASS, use of . . . .p. 179, 8 446 
MAILING LETTERS, rule as to. .p. 207, 8 511 

MAILS, judicial notice p. 208, 8 616 

deposit p. 209,8517 

MALICE, disproof of p. 197, 8 489 

direct testimony'. p. 209, 8 518 

insulting manner p. 209, 8 519 

MALIGNERING p. 139, §8 372, 3T3 

MALPRACTICE, ability and skill.p. 5,9 10 

suggestion of another cause p. 82, 8 230 

MANNER, insulting p. 209, 8 519 

of treatment p. 272. 

MAP, as evidence of condition p. 94, 8 365 

see Photographs p. 240. 

MARKS of abbreviation explained. p. 3, 88 4-7 

in account book p. 17, § 47 

account kept by p. 11,8 29 

implies knowledge of instru- 
ment signed by p 202, 8 499 

genuineness p. 209,8 620 

intelligence of execution p. 210, § 531 

as evidence of ownership .. . .p. 237, 8 608 
MARKET RATES explained by 

extrinsic evidence p. 54,8 1.53 

MARKETABLENESS OF TITLE. p. 271, § 726 
MARRIAGE, corroboration of. ..p. 110, 8308 

mode of proving p. 210. 

MARRIAGE PROMISE, evidence 
of the woman'sdeclarationto 

third person p. 113, § 311 

MARRIED WOMAN, acknowl- 
edgment by p. 20,8 60 

MASTER AND SERVANT, ap- 
pearance of relation, p. 132, 8 358 

presumption of relation p. 210, § 522 

see also Agency. 
MATERIALITY IN ALTERA- 
TION p. 47. 

MATERIALS, quantity of, shown 

by results p. 248, 8 641 

MEANING of entries in account., p. 17,8 49 
of manifestations of feelings. . p. 136, 8 369 
MEANS, proved by- way of cor- 
roboration p. 109, 8 308 

MEASURE. 

measurer p. 210, 8 523 

comparison p. 211, 8 524 

usage p. 211, 8 525 

MEASUREMENT, inspection of 

mem. of p. 146, 8 396 

MEAT, cause of unwholesome- 

nessot p. 131,8 354 

MECHANICAL OPERATION, ob- 
servation and impression as 

to p. 75,8216 

MEETING, disturbance of p 137, 8 369 

ofdcial p. 227, 8 576 

MEMBERSHIP, record p. 211, 8 526 

ofBce holding p. 211, 8 527 

attendance p. 212,8 528 

MEMORANDA, contemporane- 
ous in accounts p. 15,8 43 

or abstract to corroborate testi- 
mony to alteration p. 52, § 145 

as evidence of contract p. 103, 8 286 

on check-stub for corrobor- 
ation p. 109, 8 308 

corroboration of p 113, §310 

as to date p. 118,8 321 

to refresh memory p. 140, § 395 

entries, etc., adniisslTjle when 
part of the rfs gestae. Abb. 
Tr.F.v., no, 245, 253, 265, 269, 
3.20,875. . . , , 

ot time of trains passing p. 269. § 7l6 

MEMORY AIDIN& WITNESS 
see Forgotten Fact. 
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MEMORY, refreshing as to 

number of items p. 15, § 44 

witness refreshing as to hand- 

,,T.x™'"°S p. 159, 8 422 

MENTAL CONDITION p. 186, g 368 

declarations as to p. 139, 8 371 

MENTAL SUFFERING p. 136, 8 368 

MENTION TO THIRD PERSON . .p. 147, 8 397 

MERGER, extrinsic evidence p. 212, 8 529 

declarations p. 213, 8 530 

MESSAGE, answer competent... p. 212,8,581 
— how proved p, 312, 8 633 

MESSENGER, delivery of instru- 
ment to. and assent by p. 68. 

MIGHT HAVE BEEN, see Care. ..p. 74. 
see also Cause p. 77 etc. 

MILITARY REGULATIONS AND 

ORDERS p. 226,8 574 

MILK, dilution of p. 247, 8 636 

MILL, capacity of p. 72, § 209 

expert opinion as to defective 

work of pp, 80, 81. §J 228, 228 

direct testimony to construc- 
tion p. 101.8 281 

MINOR, domicil of p. 128, S 348 

MINORITY not presumed p. 28,8 84 

inspection by jury ..p. 29,8 89 

MINUTES as evidence. pp. 233, 234, §? 594, 598 

MINUTI^, see Health and Dis- 
ease p. 162. 

observation with judgment dis- 
tinguished from opinion p. 227, 8 578 

opinion as to performance p. 239, 8 615 

see also Possession p. 242, 8 626 

see also Pregnancv p. 244. 

as to quality, see Quality p. 246, etc. 

see also Signs and Signals p, 260. 

see also Treatment p. 2^'2- 

see also Collective Fact. 

MISAPPROPRIATION, see Em- 
bezzlement p. 133. 

MISNOMER, oral evidence ex- 
plained p. 63, 8 141 

burden of proof in p. 122,8 333 

in contract or deed p. 213,8 533 

in proceedings p. 313, 8 .'>34 

MISSPELLING, explanation as to p. 140, 8 377 

MISTAKES in testimony to ad- 
missions p. 22,8 67 

of scrivener in contract p. 104, 8 289 

in record p. J08, 8 301 

in spelling p. 180,8 448 

in identincation p. 184, 8 467 

mistake in certified copy p. 213, 8 535 

mistake as an excuse p. 213, g 536 

in brand p. 237, 8 608 

as to premises in deed p. 345, 8 633 

in count or measure p. 248, 8 640 

MISTAKEN IDENTITY p. 185,8459 

MOAN, manifesting feeling p. 136, 9 369 

p. 137, 8 370 

MODE OF PAYMENT, explained 

by pi. ml p. 54,8153 

MODEL, testimony in rebuttal. ., p. 252, 8 652 

MOISTURE, at different place. . . .p. 93, 8 261 

MONEY ORDER, in fictitious. 

name p. 140, 88 378, 379 

MONTH, day of, see Date p. 116. 

MOON, almanac p. 213, 8 637 

MOORING, condition of .p. 91, etc., 8 258, etc. 

MORTAR, exhibition in court p. 247, 8 638 

MORTGAGE, as evidence of au- 
thority to collect p. 44, 8 121 

direct testimony as to p. 121, 8 330 

date of p. 125, 8 338 

notice by record and mdex p. 225, 8 572 

MOTIONS, significance of p. 260, 8 681 

MOTIVE, for absence shown by 

declaration ■ P- 8,8 19 

impeaching assignment by p. 68, 8 180 

of witness ...p. 106, 8 293 

croved by way of corroboration.p. 109, 6 308 
proved by other acts .p. 196, 8 487 



direct testimony p. 214, 8 

declarations p. 315, 8 

as affecting cause of action p. 215, 8 

in suing p. 215, 8 

right to prove reason p. 251, 8 

MOVEMENT, direction of p. 80,8 

MUSTER ROLL, non-appear- 
ance of name on p. 140, 8 

MUTILATION, of record p. 220, 8 

NAMES, abbreviation of p. 2,8 

alteration in instrument p. .52, 8 

impression of witness as to p. 65, 8 

as evidence of identity, see Iden- 
tity p. 184. 

fraudulent signature of name 

belonging also to anotlier p. 200. 8 

hearsay p. 216, 8 

forgotten name p. 216, 8 

interrogating to discover names 

of witnesses p. 216, 

omitting from testimony or 

document p. 216, 8 

trade designation p. 216, § 

inscribed as evidence of owner- 
ship p. 237, 8 

as showing place p. 241, 8 

NATIONALITY, of person p. 217, 8 

of vessel p. 217, 8 

NATURALIZATION, presump- 
tion p. 217, 8 

best and secondary p. 218. 8 

certified copy p. 318, 8 

record conclusive p. 218, 8 

NATURAL MANIFESTATION, 

of feeling p. 137, 

NATURE OFBUSINESS, judicial 

notice of p. 69, 

NAVIGABILITY, judicial notice..p. 218, 
NAVIGATION, conjecture as to 

care in p. 81, 

NECESSARIES AND NECES- 
SITY, opinion p. 218, 

time for specified distance or 

work .....p. 269,88 714, 

expensive surgical operation p. 131, i 

NEGATIVE, proving by absence 

of entry in account p. 18, { 

suggestion of another cause p. 82, i 

witness never heard of a claim . .p. 86, ! 

see also Fictitious Person p. 140, J 

presumption of innocence p. 219, i 

lack of entry in account p. 220, 1 

— in public record p. 220, i 

offlcial act p. 221, i 

non -observation of witness p. 221, i 

as to residence p. 253, i 

of existence of motive p. 276, ^ 

disproving license. Criminal 
Brief, p. 265, S 444. 
NEGLECT TO READ, as bearing 

on non-assent p. 60,1 

NEGLIGENCE, see also Care p. 72. 

see also Cause p. 81. 

habitual p. 152, 

NEGOTIABLE PAPER, au- 
thority to collect p. 44, etc., 3 120, 

good faith of holder p. 149, i 

NERVOUSNESS p. 136, 

NEW PROMISE p. 32, 

how proved p. 222, 

presumption of knowledge. . . .p. 222, 
NEWSPAPER, knowledge of con- 
tents p. 204, 

notevidence p.222,i 

judicial notice P-i22, 

presumption of ownership p. 239, 

identifying copies p. 346. 8 

NOD, significance of p. 260, s 

NOLO CONTENDERE, plea of. . .p. 25, 8 
NOMINAL CONSIDERATION, 

evidence as to p. 97,8 273 

NON-ASSENT, notwithstanding , 
signing ; p. 60. 



540 
541 
649 



376 

557 

3 

141 



8 499 

8 543 
8 54S 

8 644 

8 545 
546 



8 547 
8 548 

8 549 
8 650 
8 551 
8 553 

8 370 
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8 553 
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53 
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8 411 

etc. 

1403 
8 369 
8 95 
8 560 
8 661 

8 501 
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8 663 
5 612 
686a 
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NON-CONSENT, to desertion p. 11:8, § 347 

in larceny, etc., Criminal 
Brief, iSb. p. 261. 

NON-FILINd, mode of proving.. p. 141, 8 C81 

NON-PAYMENT of consideration, 

see Coiihideratiou p. 96, etc. 

NON-PRODUUTION of books .p. 16, §§ 45, 46 

NON-REPAIR p. 9«, §261 

NON-RESIDENCE, see Residence p. 2i3. 

NONSUIT p.S34,§598 

NOTARY, seal of, see Seals p. 8,57. 

NOTE, signature by part of 

officers p, 7, § 18 

condition as to giving p. 124, 8 336 

date of p. I2S, § 338 

NOTICE of separation of husband 

and wife as bearing on agency p. 46. § 126 
of revocation of agency .p. 46, 47, §§ 126-12!) 

of condition of delivery p. 124, § 336 

explaining reason for disregard 

of p. 150,1406 

see also Knowledge p. 199. 

anonymous letter; stranger... p. 223, § 564 

possession as p. 223, § 5ft4a 

to charge with fraud p. 223, §565 

to agent p. 223, §566 

— not received in principal's 
business p. 224, §567 

— agent with conflicting duties. p. 224, § 568 

— sub-ageot p. 225, § 669 

to director, etc- ; of corporation.p. 225, § 570 

authentication p. 225, § .571 

record and index p. 225, § 572 

lis pendens p. 226. § 572a 

proof by affidavit p. 259, § 677 

OATH taking: how proved p. 226, § 573 

OBJECTIONS to specific items in 

account stated p. 19,; 56 

OBLIGATION, opinion as to p. 130, § 351a 

OBLITERATION, see Aheration.p. 47. 
OBSERVATION, ability a fact of. p. 4, § 8 

distinguished from opinion p. 227, § 578: 

p. 242, § 625 

as to quantity p. 248, § 639 

OBSTRUCTIOiST, photograph of 

p. 94, etc., § 265 
OCCUPANCY as evidence of 

ownership p. 236, § 605 

see also Possession p. 242. 

OFFER by letter or telegram, and 

acceptance p. 9,8 21 

as evidence of value p. 276, 8 738 

OFFICER, presence of, shown by 

entry p. 6,8 15 

absence as presumed p. 7, § 18 

see also Notice p. 225, etc. 

seal of, see Seal p. 257. 

OFFICIAL BUSINESS, as to rou- 
tine of p. 145, 8 394 

OFFICIAL CHARACTER AND 

ACTS, entry in course of p. 6,8 15 

signed by part only p. 7,8 18 

negative p.221,§6.58 

judicial notice p. 226, 8 674 

performance of duty p. 226, § 575 

meeting p. 227, 8 57'6 

reports of subordinates p. 227, § 577 

OFFICIAL INSPECTION, as to 

condition p. 94, 8 264 

OMISSIONS in certificate of ac- 
knowledgment p. 20,8 60 

of precaution, how proved p 74, § 213 

in copy of foreign statute p. 144, § 390 

of name in testimony p. 216, 8 545 

of seal from record p. 259, § 674 

see also Negative p. 142. 

OPENING COUNSEL may use dia- 
gram, etc p. 95, 8 266 

OPENING the door to evidence of 

conversation p. 106, 107, 88 297, 298 

OPERATION, effect of p. 130, 8 353 

OPINION as to abandonment of 

contract , p. 1,8 1 

as to ability p. 4, 8 8, etc. 



cs to date of entries and ac- 

count p. n,| 48- 

as to change of P- 26, 8 8(> 

as to person's age p. 28, 8 84; p. 29, 8 87 

as to value. ...!^.. p. 29, §88, p. 277,§ 738, 743 

of experts as to age p. 29,8 89 

as to age of document p. 30, § 90* 

as to powers of agent p. 36, 8 106< 

may let in examinationas to be- 
lief at the time p. 65,8 189' 

asto blood p. 68, § 198. 

as to what was or was not done 

as matter of fact p. 73,8 212 

asto cause of suicide p. 79,8 225 

on subject of special icnowledge p. 90, § 258 

when not called for p. 91, §259' 

oi: expert as to a special struct- 
ure? p. 101,-8 282 

as to contract p. 102, § 285- 

as to delivery p. 122, 6 331 

as to a duty p. 130. 

of expert as to eflfect p. 130, 8 353 

as to feigning p. 139, 8 372 

as to construction of foreign law. p. 144, § 388 

as to genuineness p. 148, 8 399 

of existence of habit, see Habit. p. 151. 

asto hearing p. 183, 8 455 

as to identity p 185, 88 468, 459 

as to object of transaction p. 195, § 48& 

as to knowledge or conscious- 
ness of another person . . . p. 200, § 495 

asto necessaries p. 218, 8 554 

as to performance p. 239, § 615- 

as to pregnancy p. 244 § 632 

as to quality of work etc p. 246, 8 636- 

asto quantity p. 248, 8 639 

as to signals p. 260, 8 681 

as to distance of light p. 268, § 712 

asto time for specified work p. 269, § 715 

as to marketable title p. 271, § 72ft 

as to kindness of treatment ... .p. 272. 

as to usage p. 273, 8 730 

distinction between opinion and 

observation with judgment. ..p. 227, 8 578 
competent where observation 
and experience gives means of 

knowledge p. 75, 8 218 

of expert on hypothetical ques- 

.tion p. 77,8220' 

— when it should be excluded. p. 78, §228 
question preliminary to opinion, p. 228, 8 579 

qualifications of expert p. 228, § 580 

party as expert p. 229, 1 581 

on what questions competent, p. 239. §683 

direct testmiony on the fact p. 229, 8 583 

basis of facts for p. 230, 8 584= 

doubtful facts ma.y be assumed. p. 230. 8 585- 
assuming fact without evidence.p. 230, 8 588 
preponderance of evidence not 

necessary p. 831, §589 

written question p. 231 , 8 587 

critical opinion of other testi- 
mony incompetent p. 231, §589 

reason p. 232, 8 590 

doubt p. 232, § 691 

cross-examination p. 232, § 598 

impugning expert's examina- 
tion p 232, §59S 

OPPORTUNITY, proof of ahility.p. 181, 8 449 

as to fabrication p. 181, 8 450 

ORAL AGREEMENT, rule as to . , p. 87, § 248. 
ORAL EVIDENCE, as to abbrevi- 
ations p. 2,88 4-7 

as to accounts p. 17,8 49 

to impeach acknowledgment... p. 21,8 62 

where statute requires writing. p 23,8 70 

p. 30,31,88 95, 96- 

to vary authority of agent p. 33, § 9a 

of admission of act required to 

be in writing p. 33,8100 

of local usage p. 42,8116 

to supply obliteration in instru- 
ment r. 52, 8 144 
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explanation of ambiguity, see 

Ambiguity p. S3. 

of assignment p. 61, g§ 171, 172 

as to schedules in assignment. . .p. 63, i 178 
see also Collateral, Oral Agree- 
ment p. 87. 

to vary license p. 97, § 273 

to vary admission p. 97, § 273 

to vary consideration p. 98, S 274 

in contradiction of documentary 

date p. 120, 8 326 

of demand and refusal p. 126, § 341 

as to foreign law p. 143, 144, §§ 3S7, 388 

as to identity p. 189, 8 464 

as to illegality p. 191, § 470 

as to necessaries p. 21P, § 554 

of ownership p. 236, § 604; p. 286, 8 611 

as to premises p. 24S, 8 633 

to show character in which 

party was to be liable p. 260, § 680 

to show suretyship p. 262, S 688 

of surrender p. 263, 8 690 

to show title, see Title p. 269. 

as to waiver p. 278, 8 744 

to vary writing, for general rule 
as to contracts. Abb. Tr. Ev.^ 
394; as to wills. Id , 129. 

ORAL ORDER of court p. 234,8 598 

ORDER, signature by part of 

officers p. 7,8 18 

explainable as payable in nier- 

chahdi.se p. 54,8 153 

ORDER OP COURT, copy p. 233, § 594 

of substitution p. 121 , 8 329 

in special proceeding p. 233, 8 595 

jurisdictional facts p. 233, 8 596 

best and secondary p. S34, 8 597 

informal ord p. 234, 6 598 

court or judge's order p. 235, 81 

date and term p. 235, 6 600 

entry for purpose of proving. . .p. 235, 8 601 

ground p. 235, 8 602 

impeaching p. 235, 8 603 

effect as res judicata, 1 Abb, 
NewPr. andF., 181 (166). 
ORDERS, MIUTARY, not judicial- 

Ivnoticed p. 226, 8 574 

ORDINANCE, how proved, ^66. 
Tr. JBk., 770, etc. 

ORE, condition of p. 92, 6 261 

quality of p. 247, 8 637 

OSTENSIBLE CONTRACT p. 105, 8 'i'-Ti 

OUTCRY, meaning of an p. 136, 8 309 

OVERVALUATION, negative. .. .p. 276, 8 138 
OWNERSHIP, continuing not- 
withstanding assignment ... .p. 63, 8 181 
proving proprietorship of busi- 
ness, etc p. 70,8 206 

seealsoGift p. 148, 8 402 

in good faith p. 149, 8 403 

direct testimony p. 236, § 604 

possession p. 236, 8 605 

— of written instrument p. 236, 8 606 

hearsay p. 237, 8 607 

marlcs, signs, etc p. 237, 6 608 

entries in account p. 238, § 699 

source of p. 238, 8 610 

producing document p. 238, 8 611 

continuance p. 239, 8 612 

PACKING, usage of trade noticed.p. 60, 8 203 
PACKING- HOUSE, capacity of. .p. 71, 8 207 
"PAID" means "paid or to be 

paid." P- 97,8373 

PAIN, see Feelings. . _ .„ . „, 

PAPERS, photographic copies of. p. 12, 8 31 

PARALYZED CONDITION p. 139, 8 373 

PART AND PARCEL p. 345, §633 

PARTNERSHIP, credit given to. .p. 115, 8 315 

certificate ..... .p. 325, 8 572 

hnw prnved,^66. Tr. Ev., 204, etc. 
PARTY'S CONDITION, in life 

may be proved p. 88, 8 2o2 

PARTY, may testify as expert. . p. 229, 8 581 
tPASS BOOKS p. 15, 8841, 42 



PASSENGER, not hearing sig- 

• nai p. 221, §559 

PASSPORT, exclusion of, as evi- 
dence of age p. 28,8 86 

not evidence of citizenship p. 86, § 345 

PATENT AMBIGUITY, extiinsic 

evidence to cure p. 54, 88 151, 152 

PATENTED MACHINE, ca- 
pacity of p. 71,8 208 

PAWNBROKER'S,usurious ticliet 

explained p. 99, § 377 

PAYMENT, of debts as ratfflca- 

tion of other debts p. 40,8113 

authority to receive p. 41, etc., 8 120, etc. 

see Payment .p. 56. 

as to application of. see Appli- 
cation of Payments p. 66. 

by entry in account p. 63, § 174 

' p. 67, 88 159, 160 
of consideration, see Consider- 
ation p. 96, etc. 

of purchase money proof of 

consideration p. 97,8 371 

exchanging receipts p. 239, 8 613 

entry in bank boolcs p. 239, 8 614 

of taxes or license fee as show- 
ing possession p. 243, 8 628 

ratification of p. 249, §§643, 645 

as raising presumption of sur- 
render p. 263, 8 691 

PEARL, quality and size p. 276, 8 736 

PEDIGREE, proof of age « ben in 

question as a fact of p. 28,8 86 

place of birtn not a f att of p. 67, 8 196 

in relation to citizenship p. 86,8 246 

PERFORMANCE, of duty, see 

Duty p. 129. 

excuse for non-performance p. 135, 8 364 

of duty of public ofificer, pre- 
sumption as to p. 226, § 574 

direct testimony p. 239, 8 615 

of contract to do worlc to satis- 
faction p.257,8668 

PERISHABLE GOODS, condition 

of p. 93,§261 

PERSON, exhibition of p. 90, 8 257 

as to fictitious p. 139. 

PERSONAL CONDITION, see 

also Condition 
PERSONAL LIABILITY, as to 

delivery p. 123, §334 

PERSONAL TRANSACTION, 

handwriting as p. 160, 8 424 

PETITION, genuineness of p. 148, §401 

PHOTOGRAPHS of accounts p. 12,8 31 

as to impression or cast, see p. 30,8 91 

evidence as to physical con- 
dition p. 89, § 255 

evidence as to condition p. 94, § 265 

whether available for compar- 
ison of handwriting p. 170, §440 

for purpose of identity p. 186, 8 460 

copies of writing p. 177, § 445 

copy p. 240,8616 

witness to correctness p. 240, § 617 

preliminarjr question p. 340, 8 618 

lay figures inserted p. 240, 8 619 

conflict of evidence p. 240, 8 620 

PHYSICAL ABILITY p. 4 § 8 

PHYSICAL CONDITION, see also 

Condition . 
PHYSICAL FORCE, direction of p. 80, 8 237 
PHYSICAL CHARACTERIS- 
TICS, evidence of identity. . .p. 187, 8 463 
PHYSICIAN, evidence as to 

autopsy p. 68, § 183 

see also Opinion p. 227. 

testimony to what another told 

him p. 230,8 584 

PIER, condition of p. 92, § 361 

PISTOL, condition of . ..p. 91, etc., 8 258, etc. 
PLACE, directory to prove place 

j of business p. 22, § 65 

I unfit for storage p. 73, etc., 8 211, etc. 
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condition o£ p. 90, etc., § 258, etc. 

asaffecting remoteness of cor- 
roboration p. Ill, §308 

judicial notice p. 241, § 621 

— political divisions p. 241, § 6a3 

inferring from proximity p. 241, § 623 

of residence in house on county 

line p. 254, § 659 

of business as evidence of res- 
idence p. 254, §660 

of chattels presumed from 
place of execution of mort- 
gage p. 255,1663 

PLANS, see Photographs p. 240. 

PLEA to indictment p. 25, § 74 

PLEADING , meaning of abbrevia- 
tion p. 3,§ 6 

admission in p. 24, § 72 

alteration of written instrument p. 47, § 130 

citizenship p. 85, § 243 

different contract admissible 

under general denial p. 104, § 289 

denial in p. 127, 8 344 

allegation of excuse p. 135, § 364 

foreign law p. 143, § 385 

u.sed as a standard of compar- 
ison for handwriting p. 167, §436 

what lets in ratification p. 249, § 642 

allegation not necessary to let in 

rebuttal p. 252,8 653 

threat lets in acts...., p. 267, §705 

PLEDGE, usage as to sale p. 42, §116 

POLICE REPORT, incompetent 

as hearsay p. 7, § 16 

POLITICAL divisions, iudicial no- 
tice of p. 241, §632 

POPULATION, judicial notice... p. 241, § 624 

PORK HOUaE, capacitv of p. n , § 207 

POSITION of passenger's arm ... p. 66, § 191 

■when struck. ..." p. 78, § 223 

photograph of p. 94, Pte, § 265 

direct testimony p. 242, § 635 

-POSSESSION, abandonment p. 1. 

of written instrument p. 9, § 23 

of negotiable paper as evidence 

of authority to collect p. 44, §121 

provedfor corroboration p.l09,§308 

direct testimony, . .p. 122. § 331 ; p. 242, § 626 

evidence of deflvery p. 122, § 338 

as presumption of grant p. 150, § 408 

of norse, evidence of identity.. p. 188, 8 463 

as evidence of knowledge p. 202, S 498 

of letters p. 208, 8 614 

as notice p. 223, § 564a 

as evidence of ownership p. 236, § 605 

title p. 243, §627 

payingtax, etc p. 248,8628 

judgment against third person, .p. 243, 8 629 

presumption of continuance p. 243, 8 630 

as showing title p. 270, 8 719 

POSSIBILITY, see also Care p. 74 

what could have been p. 244, 8 631 

how far object can be seen p. 268, § 713 

of issue extinct. .466. Tr. Ev. . . p. 86. 

POST MAPK, date on p. 120, 8 336 

POST MORTEM, see Autopsy .... p. 63. 

identification of body p. 186, 8 458 

POSTAL CARD, authorship of . . . .p. 180 § 448 
POSTAL MONEY OEDEE, in ficti- 

, tious name p. 140. §§ 378, 379 

POULTRY, condition of p. 93,8 261 

POWEE, coupled with an interest 

when not revoked p. 47,8 129 

authority as to horse p. 184, § 456 

of agents, see Agency p. 30. 

POWER OF ATTORNEY p. 32,8 97 

not proved by agent's letter p. 33, 8 100 

PEACTICAL CONSTRUCTION of 

assignment — p. 63, § 181 

of contract p. 55, § 155 

astopremises p. 246, § 633 

PRACTICE of particular house, 

evidence as to p. TO, 8 204 



evidence contradicting existence 

of p. 70,8,205 

PRECAU I IONS, evidence as to. ..p. 76, 8 219 

PREGNANCY, opinion p. 244, 8 6.32 

inspection p. 245,8632a 

PREMATURE BIRTH p. 67, 8 195 

PREMISES, judicial notice of ab- 
breviations p. 2, 1 „? 

not identified by witness p. 28,8 69 

as to situation of p. 95,8 267 

oral evidence p. 245, § 633 

PREPARATIONS proved by way 

of corroboration p. 109, 8 308 

PRESENCE shown by official en- 
try p. 6,8 15 

not shown by policereport p. 7, § 16 

constructive p. 245, 8 634 

PRESIDENT, authority to in- 
dorse p. 38,§107 

usage as to authority p. 43, § 117 

authority to rescind contract. . .p. 43, § 119 
testimony to purpose of com- 
pany p. 194, §479 

PRESUMPTION, of continued ab- 
sence p. 7, § 17 

of accounting in full, by giving 

promissory note p. 20, § 58 

that contracting parties are 

adults p. 28, § 84 

of continuance of agency p. 41 , 8 115 

of assent to conditions in instru- 
ment received, see Assent p. 58. 

of corporate approval p. 58, § 163 

of continuance of condition or 

cause p. 83,§234 

of citizen-hip p. 86, § 244 

as to consideration,see Consider- 
ation p. 96, etc, 

as to date in document p. 119, 8 325 

of mistake in date p. 120, 8 325 

as to fictitious persons p. 141, §380 

as to common law p. 143,8^6 

as to good faith p. 149, § 403 

as to grant p. 150, 8 407 

against paper by refusal to pro- 
duce p. 172, 8 440 

as to solvency p. 194, §478 

of intention as to consequences. p. 196, 8 484 
as to knowledge, see ICnowl- 

edge p. 199. 

of knowledge from access or 

possession p. 203, §500 

knowledge as to common fact. . .p. 205, 8 503 
of relation of master and ser- 
vant p. 210,8522 

of membership, see Member- 
ship p. 211. 

as to nationality of vessel p.' 217, § 548 

of naturalization p. 217, 8 549 

of innocence p. 219, §555 

of notice, see Notice p. 223. 

of knowledge to support new 

promise p. 222, §561 

of performance of duty p. 226, 8 576 

as to meeting of officers p. 257, § 576 

as to date and term of order p. 235, 8 600 

as to ground of order of court. . . .p. 235, 8 60S 
of ownership from source of 

title p. 288,8 610 

of continuance of ownership..p. 239, §612 
of continuance of possession..p. 243, 8 630 
that whole quantity arrived . . p. 248, 8 640 

as to ratification p. 250,8646 

of regularity in bank business, .p. 252, § 655 

of continuance of residence p. 256, § 665 

as to affixing seal p. 258, 8 678 

of surrender from payment p. 263, § 691 

of delivery of telegram p. 264, 8 696 

of authority to speak through 

telephone p 265,8 700 

of title from possession p. 270, 8 719 

of knowledge as to usage p. 274, 8 734 

as to value of obligation p. 277, § 743 
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PREVIOUS SIMILAR TRANS- 
ACTIONS as bearing on con- 
tract p. 104, 

PRICE, con-oboration as to p. 110, 

offer, as evidence of value. . ..p. 277, 
PRINCIPAL AND AGENT, see 

Agency. 
PRINCIPAL AND COLLATER- 
AL, what assignment of, im- 
plies p. 62, 

PRINTING, comparison p 846, 

several impressions of same is- 
sue p. !«0, § 

proving who is printer p. 846, 

and see Publisher. 
PRISONER, bringing in to Iden- 
tify p. 184, 

PRIVATE STATUTES, judicial ■• 

notice p. 148, 

PRIVILEGE precludes attorney 
from giving his client's ad- 
dress p. 21, 

of professional i*elation as to 

handwriting p. 150, 

of communication betweeuhus- 

bandandwife p. 259, 

telegrams not privileged p. 263, 

PRIVITY in estoppel p. 133, 

PROBABILITY as shown by pre- 
vious transactions p. 38, 

may be proved to corroborate. p. 109, 

of future effect p. 131, 

of knowledge p. 200, 

PROCEEDS, tracing, see De- 
posit p. 128. 

PROFIT as evidence of sale p. 36, 

PROPOSED IMPROVEMENT. ... p. 95, 
PROPRIETOR; card, label, sign, 

etc., evidence as to p. 70, i 

PROPRIETY of act in respect to 

care p. 73, etc., 8 211, 

of construction p. 100, 

of conduct as in duty ; p. 130. 8 

PROSPECTUS, competency of. 
Abb. Tr. Ev., 484. 

PRUDENCE, see also Care p. 72. 

good faith relevant p. 149, 

PUBLIC OFFICER, see OfBcer. 
PUBLICATION, printers' abbre- 
viations of dates. p. 222, 

see the rules and casescoUected 
in 1 Abb. New Fr. <& F., 368, etc. 

PUBLISHER, proving who is p 

PURCHASER for valuable con- 
sideration, necessary proof of .p. 97, 
PURPOSE, direct testimony as to. p. 122, 

see Intent - p. 194. 

see also Motive p. 214. 

right to prove reason p. 351, 

QUALIFICATION of witness to 

testify as to capacity p. 70, 

— to blood p. 68, 

— to work p. 100, 

inspection as an aid to jury to 

determine P' o??' 

for office presumed P. 211, 

of expert, see Opinions p. 287. 

direct question P. 846, 

comparison; reference to other 

specimen. P. 247, 

inspection in court P. 24i, 

QUANTITY, corroboration of , by 

evidence of use P- 112, 

direct testimony p. ^i 

re-count P-|j8, 

comparison .■■;:•■::•• -P- ''"'' 

QUARREL, sufficient indication 

of bias ■•.■•.•,■•■;•••■■ W^- ® • 

RAILROADS, judicial notice of 

location P-^i> 

time to get off train, see p. 268. 

time to stop train .p. ^», 

record of time of passing train.p. 269, 



§177 
§635 

63.'Sa 
8 635 

§457 
8 384 

8 64 

§433 

§676 
8 693 
8 359 

8107 
§308 
§364 



§105 
8 266 

§206 

etc. 
§281 
351a 



§404 
§563 



239, §612 



271 
8 831 



§638 

§808 
§639 
8 640 
§641 

§193 

8 628 

8 713 
8 716 



RATIFICATION, see also Ac- 
quiescence p. 31. 

of agent's act p. 45, 8 123- 

how proved p. 45, 6 124; p. 249, 8 648 

allegation p. 249, § 642 

executory contract p. 249, § 644 

legal effect p. 249, § 645 

aid by evidence of agency p. 850, § 646 

silence'on receipt of lettei». p. 250, § 647 

what may be ratified p. 850, 8 648 

RATING, expert testimony as to. p. 184, 8 456 

READING, presumption of assent 

without p. 59, 8 165 

in court p. 90,8 257 

ability tested in court p. 4,1 9 

REASON for absence shown by 

declaration p. 8, 88 19, 20 

for belief witness may state p. 65, § 190 

forgoing on premises excluded. p. 86, § 847 

f or positiveuess p. 109, 8 305 

for refusal p. 127, § 343 

of explaining p. 136, 8 36T 

for disregard of notice p. 150, § 406 

for judgment of witness p. 243, 8 685 

right to prove p. 851, 8 649 

REASONABLENESS, diligence. . .p. 251, 8 650 

time p. 251, § 651 

of time for express transit p. 268, 8 709 

time in account stated p. 20,8 57 

REBUTTAL, evidence in p. 106, § 297 

of evidence of identity p. 190, 8 466 

of imputed intent p. 196, § 487 

cumulative testimony in p. 253, 8 652 

allegation p. 8,52, g 653 

suggestion of other cause p. 83, 8 233 

RECEIPT, acknowledging having 

given written instrument p. 24,8 70 

for goods or money, assent to 

conditions in p. 58, etc. 

signed for purpose of showing 

to another p. 105,8 292 

as evidence of ownership p. 239, 8 611 

exchange of as payment p. 239, 6 613 

as evidence of payment, -466. 
2V. Ev., 806. 

RECEIVER, proof of authority ot.p. 306, 6 508 
appointment of. p. 233, 8 596 

RECENT FACT, opinion of ex- 
pert p. 232, 8 590 

RECITAL as proving judicial ap- 
proval p. 67,8163 

in power of attorney p. 203, § 600 

as evidence. .466. Tr. Ev., 513, 712. 

RECOGNITION of speaker 

through telephone p. 265, § 698 

RECOLLECTION aiding witness, 
see Forgotten Fact, 
qualification of witness' p. 23,8 67 

RECORD, as evidence otaccept- 

. anceofdeed p. 9,8 23 

photographic copies p. 33, 8 31 

duty as to producing p. 16,8 46 

of one's society; when evidence. p. 35, 8 75 

as to evidence of age p. 28,8 86 

as to explanation of official. ... .p. 53, § 146 

appraisal as a public record p. 57, 8 161 

corrections in p. 108, §301 

asto date p. 118, 8 381 

competent to show delivery p. 132, 8 332 

presumption from,astodelivery.p. 322, §334 

examination of , for name p. 139, 8 375 

used asastandard of comparison 

for handwriting p. 167, § 436 

of post office, as to letters p. 207, 8 611 

as to membership p. 311, § 526 

of naturalization ..p. 218, §8 551,652 

omission from p. 320, S 557 

and index as notice p. 225, 8 572 

omission of seal p. 259, 8 674 

of weather by signal service. ... p. 279, 8 751 
see Lost Record. 

RECORDED INSTRUMENT, as to 

proving copy of . . .p. 107, 8 30O 

date p. 185, §338 
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EE-COUNT, mistake shown by. . . .p. 248, 
EECOUPMENT, upon collateral 

oral agreement p. 87, 

KEFEREE may compare hand- 

writius: p. 176, i 

REFERENCE to third person, 
Civil Jury Brief, p. 99; Crimi- 

val Brief, p. 378, § 627. 
EEFRESHING MEMORY, as to 

number of items p. 15, 1 

as to date p. 118, 1 

as to handwriting p, 159, i 

see Forgotten Fact. • 

EEFUSAL, reasons for p. 127, > 

to produce, raising presumption 

against papers p. 172, 1 

to stand up and be identified ... p. 184, ! 

as evidence of Talue p. 276, 1 

REGISTER OF ATTORNEY, as 

evidence of date p. 118, 1 

EEGISTRY, of members p. 311, 1 

REGULARITY, bank business. . . .p. 252, 1 
REGULATIONS, judicial notice 

of p.226,! 

E2LATI0NSHIP, bearing on 

agency p. 41,! 

repelling imputation of bias by 

showing variance p. 67, 1 

RELEASE, mode of proof. Abb. 

Tr. Ev., 817 
RELEVANCY, promise to show. .p. 13, 1 

REMEDY, election of p. 131. 

EEMOTENESS, in evidence of 
condition in respect to the 

timeor pince P. 93, 

of evidence for purpose of cor- 
roboration p. 109, 

REPEAL, of French, Spanish, or 

Mexican law in territory .p. 144, §§ 
EEPORT, signature by part of offl- 

cers p. 7, 

of subordinate officer p. 337, 

EEPRESENTATION, by agents 

when binding, .p. 33, §§ 98, 100, p. 34, 

estoppel by p. 134, 

explanation of p. 135, 

REPUTATION, as to absence .p. 6, 

as to agency p. 31, §93; p. 46, 

as to credit p. 116, 

not evidence of death p. 131, 

as to solvency or insolvency p. 193, 

as to knowledge p. 204, 

as evidence of residence p. 253. 

as to title p. 270, 

RESCIND, authority to rescind con- 
tract p. 43, 

EESCISSION, delay p. 353, 

RESERVATION of interest in as- 
signment p 

EES GEST.S; answers to inquir- 
ies p. 6, 

of receiving instrument p. 10, 

loose slips as p. 11, 

what is admissible as part of p. 103, 

declarations describing feelings p. 137, 

to show fictitious person p. 139, 

evidence of identity, part of p. 185, 

declarations as to intent p. 195, 

enclosures in letter part of p. 208, 

agent's letters as part of p. 308, 

answer as part of p. 212, 

declarations as part of p. 315, 

of entry as to ownership p. 838, 

as to separation p. 259, 

of an accident p. 261, 

of payment. Abb. Tr. Ev., 799. 

See the principle fully 'discussed 

and leading authorities cited 

in Criminal Brief, p. 79, § 628 

EESIDENCE, judicial notice of-.p. 5, 

in relation to citizenship p. 85, 

what is p. 163, 

direct testimony p. 153, 

general reputation p. 253, 



440 
4.')7 
738 

321 
626 
655 

574 

113 

194 



93, § 261 



389,394 



18 
577 

lot 
361 
365 
11 
135 
317 
338 
477 
503 
i658 
i718 

ill9 
i654 



63, § 179 

16 
25 
30 



871 
1374 
458 
483 
518 
513 
531 
639 
609 
676 
685 



I 11 
243 
656 
657 
658 



254, 8 659 

254, §660 
255, § 661 

255, § 662 

255, § 663 
235, g 664 
256, § 665 

256, § 666 

1. 136, § 309 



14 


§ 4i 


74, 


9 214 


109 


§308 


139 


8 375 


256, 1 66T 


§§ 126-189 


234, 


§.59« 


HI 


8 237 


131, 




73, 


8 211 



declarations and conduct p. 

place of business P* 

absence P- 

fugitive from justice P- 

instrument executed out of the 

jurisdiction p. 

deposition P- 

presumotion of continuance — p. 

burden of proof P- 

RESPECT for a person, evidence 

as to P' 

EESPONSIBILITY,asto pecuniary, 

see Insolvency P- 193. 

RESULTING TRUST, see ^66. Tr. 

Ev., p. 238. 
RESULTS of voluminous docu- 
ments p. 9, 

corroboration by recount which 

refreshed memory p. 

conjectural .p. 

proved by way of corroboration p. 
of search for fictitious person. . .p. 
REVIVAL, allegation of suc- 
cessor p. 

EEVOCA HON, of agency, .p. 46, 47 

of letters p. 

RIGHT-HANDED PERSON p . 

EIGHT, election of, see Election, p. 

RISK, by fire p. 

ROUTINE, as evidence of f orgot- 

tenfact p. 145,8394 

EUMOR, not sufficient to prove 

acquiescence p. 21,8 63 

SAFETY, ship's carrying capac- 
ity.... p. 71,8307 

evidence as to condition p. 94, 8 264 

of bridge and draw p. 101, § 382 

SALE, delivery book of materials,?. 16, 8 43 

shown by bill of items p. 36. 8104 

as shown by making profit p. 36, 8 105 

previous similar transactions. . p. 104, 8 288 

corroboration as to p . Ill, 8 308 

on whose credit p. 114, 8 314 

delivery on condition p. 124, 8 336 

SATISFACTION, avoiding pre- 
sumption of p. 11, § 28 

stinulation p. 257, §668 

SAW MILL, capacity of p. 73,8 209 

p. 101, § 281 
SCALE OF PRICES, as evidence • 

ofvalue p.277,8740 

SCHEDULES, evidence as to p. 62, § 178 

SCOPE, of particular trade p. 69, 8 203 

of duty p. 129,8351 

SCREAM p.136,8369 

SEAL, when necessary on agent's 

authority p. 30, 8 95; p. 31,8 96 

rule as to p. 96, 8 270 

■ material p.257,8669 

judicial notice p. 258, 8 670 

direct testimony p. 258, 8 671 

afftxing p.258,8673 

one for several p. 258, 8 673 

record and omission p. 359, §674 

SEAMANSHIP p. 73,8210 

SEARCH, for fictitious person. . . .p. 139, 8 375 

SEASON, judicial notice p. 259, § 675 

SECRETARY, general or local, 

giving notice p. 225, § 571 

SECURITY, fear as to p. 136, § 368 

SENSATION, loss of p. 139, § 373 

SBPAEATION, of husband and 

wifeas terminating agency.p. 46, §§ 125,126 
competency of testimony of 

husband and wife p. 259,8676 

SEEVANT, who presumed to be. .p. 35, 8 102 

8103 

evidence of demand upon p. 126, 8 342 

see Employment p. 132. 

evidence of acting as p. 132, 8 358 

see Master and Servant p.2 10. 

SERVICE, answer to inquiry for 

person to be served p 6,8 16 

affidavits not competent p. 359, § 677 
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iSERVICES, rule as to shop books.p. 13, § 37 

time books of labor p. 15, § 43 

welldone p. 75 g 216 

refreshing memory by memo- 
randa p. 146, § 396 

qualification to speak to value, .p. 328, § 580 

amount of time spent p. 268, 8 710 

; value of p. 377 § 740 

SET OFF, by agreement p. r,7, § 160 

as payment p. 230, § 613 

SHOES, condition of p. 91, §2 59 

SHOPBOOZS p. 13,§ 37 

.SICKNESS, direct testimony p. 182,§453 

SIDEWALK, condition of p. 92, 8 201 

SIGN, as evidence of proprietor- 
ship p. 70,8208 

identifying by p. 184, § 457 

understanding of witness p. 260, 8 681 

SIGNBOARDS, as evidence of 

ownership p. S37, §608 

as evidence of possession p. 243, 8 628 

SIGNAL, passenger not hearing. . p. 221, 6 559 

understanding of witness p. 260, § 681 

SIGNAL SERVICE, record as to 

weather p. 279, § 751 

SIGNATURE, by part only of 

several officers p. 7, § IS 

without indication of agency p. 40, 8 111 

evidence as to p. 49, § 131 

consent to erasure and substitu- 
tion p. 52,8143 

when conclusive evidence of as- 
sent p. 60, §8 168, 160 

proof of genuineness qf p. 148,8 401 

direct testimony as to p. 1.53, 8 412 

evidence of identity p. 188, 8 462 

as showing knowledge of con- 
tents p. 202, 8 499 

printed on notice p. 225, § 571 

document produced on notice., .p. 260,8 678 

authority to sign p. S60, § 679 

oi'al evidence p. 260, 8 680 

SIGNIFICANCE of manifesta- 
tions of feelings p. 137,8369 

SIGNING, how proved when for- 
gotten p. 145,8394 

SILENCE, estoppel on account of p. 134, 8 360 

as ratification p. 850,88 643,647 

as a confession. Criminal 
Brief, p. 312, § 537. 
SIMULATION of handwriting, see 

Handwriting p. 152, etc. 

SITUATION, of premises shown 

byplan p. 9,5,8 267 

seeCondition p. 90 

and Pl&ce p. 241 

SITUS, debts p. 261, 8 683 

SKETCHES, see Photographs.... p. 240. 

SKILL p. 5, § 10 

relevant on question of hand- 
writing p. 181, § 449 

SKULL, expert opinion as to 

power of resistance p. 77, 8 220 

SLANDER, explanation as to. ...p. 135, § 365 

as to feeling caused by p. 136, 8 368 

.SLEEPLESSNESS, see Feelings. 

SLIP, written by deaf mute p. 26,8 78 

accounts kept on ...p. 11, § 30 

SOCIETY RECORDS, when evi- 
dence P* 0*^ 

SOLICITOR, see Notice ^- fE' 

SOLVENCY, see Insolvency. .... .p. 192. 

for presumption as to contin- 
uance of possession of money, 

ggg p. 244. 

SOUNDOF VOICE, evidence of 

identity w-j P' "»'«*»2 

SPARK ARRESTER, evidence as^ ^^^ ^ ^^ 

SP^V • tinie ■ of" ;remiintagp; ^^^' ^ ^^^ 

<5PfTkING in court, aa evi- 
^deSe of identity p. 190, 8467 



SPECIAL PROCEEDING, order 

in p. 233,8.595 

SPECIFIC DENIAL p. 128, § 345a 

SPEED at a different place p. 111,8308 

direct testimony p. 261, 8 093 

comparison by combining wit- 
nesses p. S68, § 648 

declarations as part of the res 

gestae p. 261,8 685 

SPOTof blood p. 68,8198 

STAIN of blood p. 68,8198 

STAMP, date of cancellation of.. .p. 126, 8340 
STANDARDS of comparison, see 

Handwriting p. 152 etc. 

as to weight p. 281, §754 

STATE LAWS, judical notice. ... p. 142, 8 383 
as to handwriting not binding 

on federal court p. 169,8 439 

STATE OF ACCOUNT, see II- 

iegahty p. 191, 8 471 

STATURE, evidence of identity, .p, 187, § 462 
STATUS, competency of judg- 
ment p. 262, 8 686 

STATUTE requiring writing.... p. 23,8 70 
statute making copy equal evi- 
dence, effect of p. 108, 8 301 

statutes, foreign law p. 142. 

mode of proving, ^166. Tr. Ev. 2:;. 
STATUTE OF FRAUDS, oral 

evidence p. 24,8 70 

as to identity p. 189, 8 464 

STATUTE OF LIMITATIONS, 

see Adverse Possession p. 27. 

see Agency p. 32,8 95 

see New Promise p. 222. 

evidence of residence and non- 
residence, see Residence p. 253. 

STENCIL PLATE competent to 

show agency p. 36,8 104 

STEVEDORE, evidence of em- 
ployment p. 132, 8 358 

STILLBIRTH p. 67,8195 

STIPULATION collateral to con- 
tract when it may be proved . .p. 87, 8 248 

to do work to satisfaction p. 257, 8 668 

STOCK transfer to dummy p. 129, 8 350 

STOCK BOOK, as to genuineness 

of p. 148, §400 

STOCK OF GOODS, value ... p. 276, 8 736 
STORAGE, condition of the place 

p. 91, etc, 8 258, etc. 

STOWING p. 74,8 212 

STREET, photograph of p. 94, etc., 8 265 

STREET LIGHT, condition of .... p. 92, 8 261 
STRENGTH, exclusion of opinion 

as to wounded man's p, 78, § 232 

of vehicle p. 80,8 337 

STRIKING OUT DOCUMENT, 

altered and unexplained p. 50 8 136 

STRUCTURE, capacity of p. 70, 8 207 

opinion of expert as to defect in p. 79, § 226 

see Construction p. 100, etc. 

STRUGGLE, intent of p. 195, 8 483 

SUB-AGENT, evidence of author- 
ity.* p. 37,8107 

notice to p. 225, 8 569 

SUBSCRIBING WITNESS, ab- 
sence of p. 6, 88 12, 16 

SUBSCRIPTION PAPER, recital 

of nominal consideration in. . .p. 99, § 276 

evidence of conditions p. 124, 8 336 

SUBSTITUTION of assignee p. 62, § 175 

order of p. 131, 8 329 

SUCCESSION, allegation of re- 
vival or continuance of ac- 
tion p. 256, 8 667 

SUFFERING, see FeeUngs. 
SUICIDE, opinion as to cause of. .p. 79, 8 225 
SUMMARY of voluminous docu- 
ments p. 9,8 31 

SUNRISE AND SUNSET, al- 
manac p. 262, 8 687 

SUPERINTENDENT, authority to 

rescind contract. 1 p. 43,8119 
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SUPER-POSITION of signatures . .p. 180, § 437 

SUPPOSITION of witness p. 13g, 8 358 

as to identity p. 185, § 459 

SURETYSHIP, oral evidence p. 263, S 688 

SURPRISE, righi to object p. 263, g 689 

SURRENDER, verbal p. 263, g 690 

payment as raising presump- 
tion p. 263, §691 

SURROUNDING CIRCUM- 
STANCES, evidence as to p. 54, § 153 

SURVEY of vessel p. 94, § 264 

evidence as to p. 95, §267 

inspection of mem. of p. 146, § 396 

as proof of good faith p. 149, § 404 

see Photographs p. 240. 

SURVIVAL of cause of action. . . .p. 256, § 667 
SURVIVORSHIP, see Abb. Ti: 

Bv., 78, etc. 
SUSPICION not sufficient to prove 

acquiescence p 21, § 63 

as to insolvency p. 193, § 477 

SWORN COPIES p. 107. 

SYMBOLS, in accounts p. 17, § 47 

what competent to explain p. 53, § 148 

directtestimonyto p. 89, § 256 

and see feelings and Health 

SYMPTOMS, as to health p. 183, § 453 

TABLE, in calendar p. 117, § 318 

TAKING ADVICE, evidence as to.p. 76, § 218 

TAKING POSSESSION p. 248, § 626 

TAMPERING, admission of proof 

as to p. 64, § 185 

contradiction p . 263, g 692 

See also Civil Jury Briefs 102, 
Criminal Brief, 397, § 657, etc. 
TAX, as evidence of possession. ..p. 243, § 628 
TAX TITLE, see Abb. Tr. Ev. 703. 
TEACHER, of penmanship, opin- 
ion as to age of handwriting. p. 30, § 90 
agreement of student with prin- 
cipal p. 39, § 108 

TEAKS, manifesting feeling p. 136, 137, 

§S 369, 370 
TECHNICAL TERMS, explained 

by usa^e p. 3, §§ 4-7 

ambiguities in p. 56, § 157 

see also Testimony of Expert. ..p. 216, § 545 

TEETH, effect of filling p. 130, § 363 

evidence of identity p. 187, § 462 

TELEGRAM, as evidence of ab- 
sence p. 6,§ 14 

not privileged p. 263, 8 693 

best and secondary evidence of 

contents p. 263, 8 694 

of authority p. 264, 8 695 

presumption of delivery p. 264, § 696 

connected correspondence p. 265, 8 697 

TELEPHONE, recognition of 

speaker p. 265, § 698 

other evidence of identity p. 265, § 699 

presumption of authority, p. 265, 8 700 

:en^Mf opera^Sj7_^.>&*7-^ . .p. 266, 8 701 
'AWUY; direct tiSmSloSfiSbb. 
Tr. Ev., 635 
TENDER, allegation of excuse. ... p. 135, 8 364 

actual production p. 266, 8 702 

offer and readiness p. 266, 8 703 

having in sight p. 266, 8 704 

TERMS, of contract, see Contract p. 102, etc 

an oral agreement p. 102, 8 284 

corroboration as to p. 110, 8 30S 

TERM OF COURT p. 235. S 600 

TEST PAPERS, see Handwriting, .p. 152, etc. 
TESTIMONY, competent though 

not positive p. 65, 66, 8 191 

•— as to handwritinit p. 158, 8 480 

TESTIMONY (GIVEN IN FORMER 
PROCEEDINGS). See the rules 
fully stated in Criminal Brief, 
398, etc., 8 659, etc., and in 14 

^66. N. C, 421 

THREATS, allegation p. 267, 8 702 

TICKETS, as evidence of delivery.p. 122, 8 333 
date of p. 125, 8 338 



TIDE, judicial notice p. 267, § 70S 

flow. p. 267,8707 

TIME, of making erasure p. 51, 8 140' 

knowledge as to capacity of ma- 
chine.. ... P- 71,8209 

for stopping train. , . .p. 74, § 213; p. 244, 8 631 

inblasting p. 75,8 216 

of wound p. 78, 8 223 

in respect to cause and condition 

meanwhile p. 83, § 232' 

in respect to condition of place 

or thing p. 92, § 261 

as affecting remoteness of evi- 
dence in corroboration p. 112. § 308 

remotenessof P. 151, 8 411 

of ma Is p. 208,8516. 

reasonable p. 251, 8 651 

judicial notice p. 267, 8 708 

of express transit p. 268, § 709 

direct testimony p. 268, 8 710 

comparison p. 268, 8 711 

opinion p. 268, 8 712 

to get off train p. 268, 8 713 

necessary for specified distance. p. 269, § 714 

for specified work p. 269, § 715 

entries and records p» 269, 8 716 

TIME BOOK, of labor p. 15,1 43 

TITLE, claim of p. 86,8 247 

see also Adverse Possession, 
as evidence of possession 

p. 243, 8 627; p. 370, 8 719 

direct testimony p. 270, 8 717 

general reputation p. 270, 6 718 

conveyance by one in possession, p. 370, § 720 
deed founded on judical pro- 
ceedings p. 270, 8 721 

assessment roll p. 271,8 722 

oral evidence p. 271, 8 723 

marketableness, opinion p. 371, 8 724 

refusal of others to pass p. 371, § 725 

TONE OF VOICE, as evidence of 

identity p. 190, 8 467 

TOWING, prudence in p. 72, 8 210 

TOWNS, judical notice of location 

see Place p. 240, 

TRACING, funds p. 128, 8 346 

signature p. 180, § 437 

titles, as to identity p. 189, §'463 

commingled assets p. 189, 8 465 

TRACK, condition of p. 93, 8 261 

evidence of identity p. 188, 8 462 

TRADE TERMS, explained by 

usage, if abbreviated p. 3,8 4-7 

ambiguities in p. 56, § 157 

expert testimony as to 

p. 216, 8546; p. 247, 636. 

affected by usage p. 273, 8 727a 

TRADE SCALE, as evidence of 

value p. 277, § 740' 

TRANSACTIONS with other per- 
sons to prove agency ,..p. 38, 8 108 

TRANSFER CLERK, presumed 

authority of p. 35, § 103 

TRANSFER of stock to dummy, .p. 129, § 350 
TRANSPOSITION of clauses by 

mistake .p. 104, §289 

TREATMENT, direct testimony, p. 272, 8 726 
TRUST, gee also Acquiescence.... p. 21. 

corroboration as to p. Ill, 8 308 

tracing fund. p. 128, 8 346 

notice of, shown ■ by the word 
"trustee," though cancelled, .p. 204, 8 500' 

see Notice p. 222. 

ratification in case of p. 250, 8 645 

resulting, see ^66. Tr. Ev., 288. 
UNDELIVERED WRITING, 

when competent p. 24, 6 71 

UNDERSTANDING, qualification 

of witness p. 23,8 66. 

of witness, inspection as an aid 

to jury to determine p. 85, 8 341 

as to contract p. 102, 8 28& 

of witness as to signals p. 260, 8 681 
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UNSEAWORTHINESS, news- 
paper report of p. 822, § 563 

UNSIGNED PAPEE, as part of 

res gestce p. 103, 8 286 

UNWHOLESOMENESS of meat, 

opinion of p. 131, § 354 

USAGE, as to abbreviations. . . -p. 2. 8, §§ 4, 5 

of speech or writing p. 3. §8 4-7 

of dealing, as evidence of au- 
thority p. 39, §108 

in relation to agency p. 42, § 116 

as evidence of agency p. 48, g 117 

of business p. 55, § 154 

judicial notice p. 60, § 202; p. 2r3, § 729 

evidence contradicting existence 

of ■ p. M, 8 20S 

to provide safeguards p. 76, § 219 

in contradiction of alleged con- 
tract p. 106, 8 294 

evidence in corroboration p. 109, §'306 

astoduty p. 129, 8 851 

inU B. territories p. 144,8 389 

of language in writings p. 180, 8 448 

as to quantity p. 211, 8 525 

as explainmg description in 

deed, etc p. 245, 8 633 

to receive expert's certificate of 

quality p. 247, 8 636 

when competent p. 272, 8 727 

to control meaning p. 273, 8 727a 

not competent to create con- 
tract. p. 273, 8 782 

direct testimony p. 273, 8 730 

single witness p. 274, 8 78'1 

single cases p. 274,8 732 

foreign law p. 274, 8 733 

presumption of knowledge p. 274, 8 734 

testimony as to knowledge p. 275, 8 735 

USE of bad language p. 76, § 217 

USE AND OCCUPATION, value 

of proved by void lease p. 24, 8 VI 

USELESS THING, law as to. . . .p. 275, 8 785a 
USUAL COURSE OP BUSI- 

IJESS, judicial notice p. 69, § 202 

USURY, see Abb. Tr. Ev., 296,791, 

793 
VAIN THING, law does not re- 
quire p. 275, 8 735a 

VALIDITY, corroboration as to.. p. Ill, § 308 

VALUE proved by void lease p. 24,8 71 

memorandum by the parties.... p. 26,8 76 

impression of witness p. 66. 8 191 

in relation to consideration p. 96,8 269 

of wall or material p. 100, 8 281 

by way of corroboration p. 110, 8 308 

qualification of expert p. 228, 8 560 

comparison to lost article p. 276, 8 788 

cost p. 276, 8 737 

offers and refusals p. 276. § 788 

consideratioii in deed or bill of 

sale p. 277, §739 

trade scale P'SI'^!? 

assessment P- 277, 8 741 

things in action .p. 277, 87^ 

foreign coin P. *'0i 9 74rf 

VARIANCE, as affecting rebuttal p. 252, 8 668 

see Surprise ....... p. 262, 8 689 

VENUE, Criminal Bnef, 412, 

SB fiftl'— fiSS 

VESSEL, condition of . . .,p. 91, etc., 8 258, etc. 
nationality of. . „ . . . ■•■•■:;;■ vVqP' ^ll'. S 548 
VIEW, 466. Tr. Ev., 595 (31), 599 
(44): Civil Jury Brief, 72; 
i7rimi»o«£rie/,413,8 684,eto. 

tmTP"P p. loo, 8 OOW 

as evideMe of identity p. 190, 8 467 

recognized through telephone, .p. 265, 8 698 
see Abb. Tr. Ey., 647. „ ao « inR 

Trnm ACT ratification of p. o9, g 108 

VOIdAlE ACT. ratification of. p. 39, § 108 
VOLUNTARY EXHIBITION, as 

to condition P. o9,h.»7 

VOTING as evidence of residence p. 254, 8 669 
WAGES,"corroboration as to p. 110, 8308 



WAIVER of attorney's privilege 
imposed as condition or favor 

to client ' p. 22,8 64 

of protest, practical construc- 
tion p. 55, ffl55 

of estoppel p. 134, 8 362 

oral evidence p. 278, 8 744 

— notwithstanding stipulation 

requiring writing p. 278, 9 745 

direct testimony p. 278, 8 746 

acts and declarations {>■ ?''9, 8 T47 

neither consideration nor estop- 
pel needed p. 279, 8 748 

one objection not waived by 

another p. 279, 8 749 

WALKING, tested in court p. 4,8 9 

p. 90, 8 257 
WALL, opinion of expert as to 

cause of damp condition p. 80, 8 226 

WARRANT, signature by part of 

oflftcers p. 7,8 18 

absence of dollar mark p. 53, 6 149 

WASHING, recent p. 91,8 259 

WATER, as to horse power p. 184, 8 45o 

WATERCOURSE, conjecture as to 

obstruction and effect p. 81 , 8 228 

WEALTH, specific property p. 279, 8 750 

WEAPON, which probably caused 

the wound p. 77,8 220 

condition of p. 91 etc., § 258 etc 

WEATHER, quantity of rainfall. .p. 248, 8 639 

signal service record p. 279, 8 751 

comparison p. 280, 8 752 

of season p. 280, 8 753 

WEIGHT, standards p. 280, 8 754 

WHARF, condition of p. 92, 8 261 

WHAT MIGHT HAVE BEEN, see 

also Care p. 74. 

WHAT WOULD YOU HAVE 

DONE p. 191, 8 472 

WIFE, presumed authority of p. 35,8 102 

ratification of acts of p. 40,8112 

as agent for husband, revocation 

of authority p. 46, 88 126, 127 

as agent for husband p. 46, 88 226, 227 

testimony as to husband's con- 
dition p. 283, 8 463 

WILFULNESS, as to desertion., .p. 128, « 347 
WILL, explaining description of 

premises p. 245, 8 633 

WILLINGNESS, unexpressed p. 96, 8 288 

WITNESS, seealso Deposition and 

Subscribing Witness p. 5,8 11 

combining teftimony of two p. 15, 8 43 

testifying to an admission p. 22,8 66 

capacity to judg-e of age p. 29,8 88 

testimony as to alteration p. 51, 8 139 

to prove appraisal p. 67,8 161 

impression of p. 64, § 188 

may be asked his impression.. p. 64, § 188 etc 

may qualify answer p. 65, § 191 

may qualify statement P. 6% etc. J191'' 

qualiflcatiou to testify as to ca- 
pacity p. T0,§207 

competency as to direction of 

blow or force p. 80,8227 

condition in life may be proved. p. 88, § 252 
combining testimony of several. p. 92, 8 260 

may use diagram p. 94 etc., 8 265 etc. 

contradicting p. 105,8923 

omission to call p. 185. 

acquaintance, to qualify p. 136, 8 369 

professed ability may be tested. p. 155, 8 416 
qualification to prove handwrit- 
ing ...p. 156 etc. 

testimony though not positive, 

competent as to handwriting. p. 156, § 420 
prepared out of court as to 

handwriting p. 159, § 421. 

refreshing memory as to hand- 
writing p. 159, 8 422 

testing as to identity by com- 
parison p. 190, 8 468 
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non-observation p. 221, §559 

evidence of oath p. 226, 9 573 

examination of experts, see 

Opinions p. 227. 

correctness of piiolograph p. 240, S 617 

who may testify to quality p. 246, g 636 

to prove usage p. 273, § 780 

proving usage p. 274, § 731 

aiding memory, see Forgotten 

Fact. 
WORDS, qualification of witness', 

and recollection p. 22, S 67 

WORK, quality of p. 246, 8 636 

time necessary for p. 269, § 715 

see Services. 



WOULD HAVE BEEN, see Care .p. 74. 
opinion of witness as to what. .p. 130, g 351a 
what witness would have done.. p. 191, g 472 
whether another person would 

have known p. 200, S 496 

WOUND, opinion as to cause of . . .p. 77, 8 220 

shown by photograph p. 89,8 255 

exhibitionof p. 90,8257 

WRESTLING, intent of p. 195 8 482 

WRITING, in court. ... p. 90, § 257; p. 153, 8 413; 
p. 180, 8 448 

not signed p. 102, 8 286 

direct testimony p. 153,8413 

hypothetical question p. 231, 8 588 

YEAR, day of, see Date p. 116. 
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